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As the role, size, and impact of Multinational Corporations (MNCs)
grow worldwide, mechanisms to hold such entities accountable are
actively diminishing. In reflection of the absence of international
accountability, the legal framework in Egypt regulating foreign
investment is aggressively shrinking the state role in regulating these
enterprises, while challenging the very sovereignty and jurisdiction
of the Egyptian court system to investigate allegations of violations
committed by MNCs. In effect, this results in absolute impunity to
Multinational Corporations in Egypt. While labor rights, as well as
environmental and social standards, are commonly violated by both the
private and public sectors, national and foreign enterprises, violations
committed by Multinationals are worthy of special attention for many
reasons; In particular because those enterprises have outgrown the state,
in terms of size, profit, but also in regulating business environments,
limiting the state’s very ability to protect its own citizens’ rights. This
report will delve into both the international and national frameworks
regulating foreign investment in Egypt, while presenting several case
studies of violations committed by MNCs operating in Egypt that
continue to be granted immunity. In the meantime, Egypt remains one
of the most vulnerable countries in the world to claims filed through
international investment arbitration panels, by virtue of the imbalanced
Bilateral Investment Treaties (BITs) that Egypt signs on to, which favor
the interests of foreign investors at the expense of state sovereignty and
public interest; and yet, these BITs continue to be the basis of Egypt’s
reforms to the investment framework, especially the latest amendments
passed by President El-Sisi on the eve of the Economic Conference
in Egypt between 13-15 March 2015. Through shedding light on the
violations of multinational corporations in Egypt, and the paradoxical
impunity that the state of Egypt continues to offer them, the report will
attempt to make the link between human rights, public interest, and
development on one hand, and investment and taxation policies on the
other hand, raising questions about the coherence of Egyptian policymaking and recommending necessary reforms.
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Introduction

Above the State: Multinational Corporations in Egypt
Introduction

T

he obligations and constraints tied to
international economic architecture; placed
mainly by multinational corporations
(MNCs), International Financial Institutions (IFIs),
intergovernmental organizations (IGOs) and other global
non-state actors – along with international trade and
investment agreements – have rendered many states unable
to commit to their basic human rights responsibilities, let
alone strategize for development goals.
Mechanisms to hold states accountable for their
shortcomings are constantly crystallizing and becoming
clearer; yet, it remains difficult to hold non-state actors
accountable to Human Rights Responsibilities, although the
latter have in many cases out-grown states in the numbers of
employees, the capital and assets, and the profits incurred.
In fact, the absence of mechanisms to hold non-state actors
accountable signals a growing trend in granting freestanding “investment protection” guarantees and allowing
impunity to unfavorable actions conducted by foreign
investors in general, and Multinational Corporations in
particular. Because Multinational Corporations have
become “stateless” by definition, meaning they are not
bound by one jurisdiction and they are usually granted the
freedom in choosing the laws they abide to, the jurisdictions
they answer to and the rules they operate according to,
they remain the largest beneficiaries of the international
investment regime that continues to compromise its fairness
and justice in favor of MNCs.
It is noteworthy that states, in their eagerness to attract
foreign investments, have diminished their sovereignty over
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these multinationals, practically allowing the latter to draw
their own business environment. In addition, because of
the increased presence of MNCs operating in developing
and third-world countries, where economies continue
to struggle with very low growth rates, and human rights
violations are widespread, the multinationals have become
a major player on the national level, and often an associate
violator of human rights, if not on
Egypt has effectively allowed for
the lead.
attracting foreign investment
“The parameters of global trade
to be an end in itself, rather
are progressively coming to dictate
than a goal for its economic
their law, and the state appears
and social development.
increasingly eclipsed in terms of
determining factors over which it no
longer has any real leverage. The political dimension seems
helpless, lacking any ability to forecast. It is as though its
role were reduced to that of accompanying, as far as is
possible, the general disillusionment and to absorbing, at
least verbally, the jolts of the global economy.1»
In the meantime, governments have joined Bilateral
Investment Treaties and multilateral trade and investment
agreements, which provide a de-facto immunity to investors,
and a practical way-out for Multinational Corporations
when the latter violate local laws, including Human Rights
Laws. In Egypt, the state has gone a step further: it has
managed to revise its local investment codes with an eye
to granting immunity to Multinational corporations,
1
Marc Abélès Globalization, Power, and Survival: an Anthropological Perspective’, p 485. Anthropological Quarterly Vol.79,
No. 3. Institute for Ethnographic Research, 2006
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especially by ensuring that citizens cannot file lawsuits in
national courts on corruption allegations, and ensuring
that “economic crimes” such as theft, corruption, bribery,
are handled by the Investment Authority, away from the
court system. Finally, Egypt has managed through its
most recent Amendments to Investment Framework, to
align national laws with the main provisions of Bilateral
Investment Treaties, granting investors large protections,
incentives, with little regulation allowed on the side of the
state, as well as denying the Egyptian judiciary oversight
over corruption and other economic crimes. This, in turn,
has enforced impunity for systematic and widespread
corruption in Egypt, and continues to cost Egypt billions
of dollars annually, which could have been better spent on
development and provision of quality services.
Egypt’s current investment framework continues to favor
the interests of multinational corporations over the interests
of the public. This national framework is a reflection
of the global framework sketched by the World Trade
Organization and its specified rules and agreements, and
has essentially influenced the local government’s perception
on what efforts need be undertaken in order to attract
investments, especially by Multinationals. And thus, Egypt
has effectively allowed for attracting foreign investment to
be an end in itself, rather than a goal for its economic and
social development.
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E

gypt’s legislative framework is very indicative
of its vision for investment,which is reflective
of global investment trends rather than
responsive to economic and social needs on the local level.
In this way, Egypt’s legislative framework for investment has
several features that mirror WTO rules and BIT provisions.
First, there is no differentiation between local and foreign
investment, in other words, Egypt grants national treatment
to foreign investors, which translates, for example, in Egypt’s
inability to subsidize energy for small local enterprises
without providing the same
Except for import activities and
subsidy for large multinational
activities of the commercial agency
corporations. Except for import
, the foreign investor is allowed to
activities and activities of the
2
establish a funds company to work
commercial agency , the foreign
in any commercial activity, with no
investor is allowed to establish a
restrictions, and without need for
funds company to work in any
involving Egyptian-owned capital.
commercial activity, with no
restrictions, and without need
for involving Egyptian-owned capital.3 There are also no
restrictions on companies’ ownership of property or lands
regardless of their nationality, except in Sinai and some

2
Law no. 120 for the year 1982 for the issuance of a law
regulating the operations of the commercial agency, and law no. 121
dealing with the importers record)
3
Bayt Al Hekma. «Egypt’s Direct Foreign Investment
Map». Issue 7, Feb 2013, p.4, http://www.how-foundation.org/documents/24113/0/Feb.+FDI+.pdf, p. 15
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border areas, where land ownership – even to nationals –
continues to be regarded as a matter of national security.4
Egypt’s investment regime does
not place legal restrictions on the
investor to transfer the profits
of their company outside of
Egypt, nor does it stipulate that
the investor has to reinvest a
part of their profits in Egypt

Price controls are not
necessarily
anti-market,
protectionist
policies;
many countries reserve the
right to protect consumers
from extreme price hikes;
a right that the state
in Egypt falls short of
exercising, especially with MNCs: a classic example is the
price of reinforcement steel, produced fully within Egypt,
which rose from an average of 3000 LE/ton in 2009 to an
average of 5000 LE/ton in 2014, marking a 67% increase,
and causing large increases in building, construction and
housing prices5.
Another provision that has become a feature of the
international investment framework, and has come to
mark Egypt’s investment climate is the most favored nation
(MFN) treatment, whereby the investor is allowed to pick
the best treatment given to any country by the signatory
state, which in turn becomes obliged to offer the same
treatment terms to that investor.6
The MFN clauses move foreign investors from chosen
countries from the degree of national treatment, to an
4
Article 12 from Investment Law no. 8 for the year 1997
5
Central Bank of Egypt. Statistical Bullet-in. January 2015.
http://www.cbe.org.eg/English/Economic+Research/Publications/
Monthly+Statistical+Bulletin/Jan+2015+Statistical+Bulletin.htm
6
See Egypt-Jordan BIT in annex provided

14
ECESR | 2015

Above the State: Multinational Corporations in Egypt
Legal Framework for Investment

elevated degree of preferential treatment, that national
investors often do not enjoy themselves. Another common
provision under which foreign investors have sued and
won is the fair and equitable treatment provision, whereby
the investor expects to have constant rules and regulations
under the period of his investment as a basis for being
«fairly» treated by the state. Any country, which decides
to change its regulations at any given moment to implement
a national minimum wage’ for example, is considered to be
unfair to the investor, and in many cases the country finds
itself forced to retract from implementing these changes for
being unable to bear the cost of compensating the investor
under international arbitration. BITs can also commonly
contain clauses, which stipulate a free movement of capital
for the investor, whereby no capital controls are placed on the
investor and thus investors are freely allowed move profits
made in Egypt out of the country, with no restrictions.
Arguably, the most important reform that affected the
investment framework in Egypt is the prohibition of third
party challenges to business contracts of the state and any
public bodies, with private investors. In the absence of a
legislative body, law no. 32 for the year 2014 was issued,
forbidding any third party (outside the two main entities
constituting the investment contract – the state and
investor) to challenge contracts which the state concludes
with any entity or investor, including real estate allocation
– which as a consequence forgoes the rights of citizens and
workers to uncover suspected cases of corruption. This has
been exacerbated by the passing of the Amendments to
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the Investment Laws through the “Legislative Investment
Stimulating
Package”,
which will be discussed in
Laws have allowed the state to make
this report.
amends with investors in cases of
corruption and the embezzlement
These laws have allowed
of public money, thus enabling
the state to make amends
the revocation of court decisions
with investors in cases
against corrupt contracts
of corruption and the
embezzlement of public
money, thus enabling the revocation of court decisions
against corrupt privatization contracts and providing
impunity to investors in front of economic, administrative,
or criminal courts. More importantly, to the state of Egypt,
these laws have been designed to ensure that cases of
corruption and theft cannot be exposed, which will mean
that investors will continue to be unchallenged by the
national context, meaning in turn that they will probably
not need to utilize costly (to both investors and states)
International Arbitration Panels. This translates into the
fact that systematic corruption will not only be further
protected, but also made rather invisible and un-exposable.
The balance of rights and obligations of MNCs has in this
way been severely tilted, granting MNCs large protections,
without any obligations: This was highlighted by the passing
of the “Legislative Investment Stimulating Package”.
Consecutive governments amended the investment code
several times in the past few years since the outbreak of
the Revolution in 2011. Perhaps the adoption of the new
“Legislative Package to Stimulate Investment” at the eve
of the economic conference on march 12th, 2015, is the
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highlight of the reform of the investment regime. The
“Package” consists of two presidential decrees:
Decree of Law No. 16 for year 2015 amending some
provisions of the Criminal Procedures Law, Issued by law
No. 150 for year 1950.
Decree of Law No. 17 for year 2015 amending some
provisions of the following: Law No. 159 for year 1981,
regulating joint stock companies, private equity firms and
limited liability companies; the General Sales Tax Law
No. 11 for year 1991, and the Investment Guarantees and
Incentives Law No. 8 for year 1997 and the Income Tax Law
No. 91 for year 2005
The “Legislative Package to Stimulate Investment”
includes several amendments considered necessary to
comfort foreign investors in Egypt, and guarantee high
protections and incentives for investors in Egypt. Most
notably, the amendments set a standard for the settlement
of investment disputes, away from the court system in
Egypt. Article (7) of Presidential Decree No.17 for the year
2015 stipulates that Investment disputes can be settled as
the contract specifies and according to the provision of this
law. In particular, articles (101, 104, 108) of Section Seven
of the latter legislative reform provide for the creation of
three committee: first, the Committee for Investment
Complaints; second, the ministerial committee for the
settlement of investment disputes, and third, the ministerial
committee for the settlement of investment contracts’
disputes. The decisions of these committees have the force
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of executive decrees once ratified from the cabinet (article
110).
The set-up of the ministerial committees is within
the cabinet, and conditions the membership of one of
the representatives of the State Council president, the
rest of the members are ministers or representatives of
ministers. The “ministerial committee for the settlement of
investment contracts’ disputes” conditions the acceptance
of the settlement provided by the committee by all sides
of the contract, before it becomes enforceable with the
cabinet’s ratification (Article 110). The articles providing
for dispute settlement through ministerial committees were
accompanied by legislative amendments to the Criminal
Procedures Act through
Egypt continues to be pre-occupied
Decree of Law No. 16 for
with the symptoms (international
year 2015. In particular,
arbitration claims) rather than
article (18 Ibis, B) of the
by the ailment (widespread
latter legislative reform
and systematic corruptions).
stipulates the permissibility
of reconciliation in the
crimes listed in chapter four of Book two of the Criminal
Procedures Act titled “Defalcation of, Encroachment
on and Embezzlement of Public Funds”, and providing
for “the consequent expiry of the criminal case” once the
enforceable reconciliation has been ratified by the cabinet.
This is a major change in dispute settlement in Egypt:
Despite the previous existence of dispute settlement in
committees, away from the court system, this has been
limited to administrative breaches and offenses penalized
by fines only (Article 18 Ibis of the Criminal Procedures
Act). Allowing for reconciliation and dispute settlement
for more serious corruption crimes, previously punished
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by prison terms (including life in prison terms for several
crimes listed under mentioned chapter four of Book two of
the criminal procedures Act) is a transgression on Egypt’s
criminal justice system, and articulates a new perception –
largely propagated by the government of Egypt in the past
years – that corruption and embezzlement of public funds
are minor offenses, and not crimes.
It is noteworthy that the government of Egypt propagates
the new law as an anti-corrpution legislation. Article (10
Ibis (1)) of the Decree of Law No. 17 for year 2015 provides
that the investments built on deceit and corruption do not
enjoy the protections or incentives or guarantees given by
the reform package, provided that the corruption and deceit
is proven by a court order from the specialized courts. This
article is enigmatic in many ways. First, how will court orders
be issued on investments and contracts, if courts nearly lost
jurisdiction entirely over the business conduct of the state
with investors. In addition, with Law no 32 for the year
2014 in the background, how will corruption be exposed
if third parties are not allowed to challenge state-investor
contracts and investment deals? What is the likelihood that
the minister of Investment, who becomes the sole authority
on challenging corruption, will litigate and investigate
corrupt investments, resulting in court orders? This in turn
translates in the futility of this so-called anti-corruption
clause.
Finally, the Reform Package annuls the tender and bids
system for the disposition of state-owned land and property
for the purposes of investment, marking a turning point in
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the state policy in land/ property sale, rent and disposition
of public property (Section 5, articles 71 and 72).
The state (after the approval of the cabinet) is also allowed
to disperse lands and property to investors in specific
geographical areas (to be set by a presidential decree) for
free, for a period of five years (starting in April 2015). In
addition, articles in the same section leave a wide discretion
to the committees formed by the Investment authority
in the selling, renting, or temporary disposition of lands
and property for investment purposes, including vague
provisions for the price setting of these properties (article
80) and large exemptions from the land and property prices,
especially when the state initiates an idea for an investment
project to be carried out by private investors (article 79).
The investment package was accompanied by guaranteed
tax breaks to investors in Egypt, when the tax rate was sliced
from 30% on corporate income and personal income above
1 million EGP to a flat rate of 22.5%. 7 Taxation imposed on
the Central Bank of Egypt, the Suez Canal Company, and
the General Petroleum Corporation remained with a rate of
40.5%, whereas petroleum excavation companies continued
to undergo the same tax rate of 40% on profits. A new 10%
tax on profits incurred from selling the company’s shares if
they exceed 33% of the company’s total shares,8 the first and
only so far of its kind in terms of taxing capital gains.
As per tax exemptions under Egyptian law, article no.
50 of law 91 for the year 2005 dealing with income tax law
7
Ministry of Finance. News. “The Unification of Income
Taxes in Egypt”. 10 March 2015. http://www.mof.gov.eg/Arabic/
MOFNews/Media/Pages/releas-a-10-3-15.aspx
8
Article 56 from Law 101 for the year 2012 on amending
income tax law)
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exempts taxes on profits for companies reclaiming and
farming lands for a period of 10 years. The same exemption
goes for profits for companies in poultry production,
beekeeping, fisheries, fish farms and livestock barns.
Article 20 in investment law no. 8 for the year 1997 exempts
contracts needed for the establishment of companies and
facilities and the loan and mortgage contracts related to
it, as well as the land registering contracts necessary for
establishing the companies and facilities from the stamp
duty for a period of five years from its date of registration in
the commercial register, as well as from documentation and
notarization fees.
While Egypt enjoys territorial jurisdiction over any
activity occurring within its borders, this sovereignty and
jurisdiction does not extend to violations committed by
International organizations or MNCs. This is a result of
two main variables. First, as mentioned above, Egypt has a
weak legislative framework in dealing with such violations
– particularly after the amendments to the laws referred to
earlier9.
Second, and most importantly, Egypt is constrained
by many agreements with international investors and by
safeguards and conditions set from international financial
institutions (IFIs), which can be regarded as a key push
factor for Egypt’s legislative amendments. Egypt is party
to over a 100 Bilateral Investment Treaties10, and most
9
Check Appendix for text of laws
10
Full list of Bilateral Investment Agreements concluded,
1 June 2013, Egypt, http://unctad.org/Sections/dite_pcbb/docs/bits_
egypt.pdf.
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of these agreements contain clauses conditioning that
disputes are settled through arbitration in International
panels such as the International Centre for Settlement
of Investment Disputes (ICSID)11. In total, there were 25
cases raised against Egypt in front of ICSID, 13 of which
were raised after the January 2011 revolution (of which
12 are still pending) – making Egypt climb to be one of
the top four countries in the world sued in international
investment arbitration panels. As a result, it is unsurprising
that Egypt is hesitant in holding international investors
and MNCs accountable for their violations, and prefers
informal reconciliation – stipulated in law no. 4 of 2012 –
as a remedy that decreases the possibility of international
arbitration and acts as an incentive for investors in Egypt.
Similarly, in regards to IFIs, it is unheard of that Egypt held
an institution accountable for ramifications of a certain
project; in fear that it would hinder relations in the future.
In other words, Egypt continues to be pre-occupied with
the symptoms (international arbitration claims) rather than
by the ailment (widespread and systematic corruptions).

11
The International Centre for Settlement of Investment
Disputes (ICSID) was the outcome of a multilateral treaty established by the Executive Directors of the International Bank for
Reconstruction and Development (IBRD) of the World Bank. The
treaty was introduced for signature on 18 March 1965 and entered
into force on 14 October 1966. https://icsid.worldbank.org/ICSID/
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T

he extent to which Multinational Corporations
(MNCs) abide to human rights obligations
remain dependent on voluntarily abiding
by laws, rather than enforceable legal obligations – a
phenomenon that has proved insufficient in circumventing
human rights violations committed by MNCs, as it denies
victims of harmful corporate activities any access to legal
protection and compensation.
In particular, MNCs have been careful to follow national
trends, therefore the same MNC that is forced to provide
minimum wage and respect environmental standards – at
least to some degree – in a developed country, feels free to
violate all standards in low-regulating developing countries.
This is particularly clear when examining corporate
violations to labor standards. In a conference on «Trade
Union Rights and Industrial Relations in Multinational
Companies in Egypt»12 by IndustriALL Global Union,
100 Egyptian workers participated to discuss their working
conditions. The main topics at issue were the improper
working conditions and low wages.
Other problems were the absence of employment contracts,
the dominance of subcontracting practices, outsourcing and
prevalence of hazardous work. Therefore, it is mandatory to
dedicate a few lines to the report of several examples on how
multinational corporations operating in Egypt violate labor
standards and disregard respect to human rights. Generally,
12
Industriall Global Union, «Egyptian Workers in MNCs
Struggle for Rights and Justice», 20 November 2013, http://www.
industriall-union.org/egyptian-workers-in-mncs-struggle-for-rightsand-justice
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more than one violation is visible for each MNC presented.
The violated rights illustrated in the following examples
include the right to organize, the right to compensation,
the right to fair wages, the rights to social protection and
occupational health and safety, as well as other contractual
violations, environmental responsibilities and financial/ tax
liabilities.
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Workers in Multinational
Corporations: Ongoing Violations
and Articulated Impunities
While workers’ rights are commonly violated by the state
as an employer, as well as the public and private sectors, it is
very important to shed the light on some of the violations
that these multinationals commit in terms of labor rights
for many reasons. First, MNCs practice a set of double
standards when it comes to wages, occupational health,
safety, and work conditions, depending in the context
they operate. The same multinational corporation paying
minimum wage in one country, can sue Egypt for an attempt
to implement a minimum wage, as will be later shown in
the case of French MNC Veolia. In addition, Multinationals
often operate in Free Zones, Special Economic Zones and
other special jurisdictions, in which the state offers more
discretion to investors, and entirely gives up regulating
the economic activities. It is noteworthy that Egypt’s new
Investment Code exempts operations in Free Zones from
several provisions of the Labour Code no. 12/ 2003.
Global statistics show that every 15 seconds, a worker
dies resulting from a work accident or disease13, whereas
160 workers are subject to work accidents/injuries every 15
13
Dev Kar; Sarah Freitas, «Illicit Financial Flows from Developing Countries: 2001-2010», Global Financial Integrity, December 2012, p.7
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seconds.14 The Lion’s share of occupational deaths, injuries
and diseases goes to developing countries due to the lack of
attention to occupational safety and the spread of dangerous
professions.15
Lafarge Company for cement and construction, originally
French, is an example of an MNC that has violated
workers’ rights in more than one occasion. Lafarge, initially
owned by Orascom construction, was merged with the
International Lafarge group in 2007. Since then, workers
have been complaining from being subject to violations
pertaining to their occupational health and safety and
financial rights. Despite former owner Nassif Sawiris stating
that the workers were entitled to EGP 250 million ($ 44
million) from the merge process, the workers complained
of not receiving a penny from the process, assuring that the
money was distributed among the higher administration of
the company, to never reach them.16 Further, in 2009 the
administration began to let go of sick and injured workers
without prior warning, in addition to firing workers
actively demanding their rights. The company let go of five
workers after pressuring them to resign. Those who did not
agree to resignation were accused of theft to force them to

14
International Labor Organization, “Safety and Health at
Work”, http://www.ilo.org/global/topics/safety-and-health-at-work/
lang--en/index.htm.
15
Ibid
16
Mohamed Nagy, «Lafarge Workers: Different investors,
but one injustice», 8 Feb 2010
http://revsoc.me/workers-farmers/ml-shrk-lfrj-tdd-lmstthmrwn-wlzlm-whd/
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leave the company.17 Additionally, instead of receiving 10%
of the company’s earnings according to the law, workers
received only 2.5%.18 Complaints were also voiced about
the company’s health care system, where workers do not
benefit from a complete health care system, as the company
pays for 20% of their treatment, and that is only in the case
of chronic diseases. According to an interview conducted
by a researcher from the Egyptian Observatory for labor
and trade unions with one of the workers,19 the burning
process of the company’s waste occurs in a specified section
in Lafarge, in addition to the waste of other companies such
as carcinogenic wheat, expired medicines and waste from
petrol companies. Workers remain unaware of whether
this burning process occurs with standards that would not
expose them to harmful substances and radiation. They also
added that they suffer from a very high rate of hepatitis C
infection, and receive no medical follow up whatsoever. This
ignited protests by the workers in which they raised their
concerns. The company responded by filing a complaint to
the prosecutor accusing eight of the committee members
of urging the workers to engage in protests. The prosecutor
however released them without guarantees. Almost a month
later, three committee members were arbitrarily laid off20.
Cargill, an American-based Agro-food giant MNC, is
another violator of labor rights. Amidst a dispute over the
profit sharing distribution to employees, workers at the
Cargill owned National Vegetable Oil Company in Alexandria
17
18
19
20

Ibid
Ibid
Ibid
Ibid
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formed their union on the 1st of March in 2012. This
brought about satisfactory results to the workers, but ended
in August of 2013 when a new management was brought in
declaring the agreement of the former management as void
and introducing new employee policies. This was followed
by a series of employee harassments, checks for minor
breaches and continuous threats for dismissal. Four months
later, the worsening work environment led workers to hold
a sit-in. Management reacted to this by placing 84 workers
(out of 122) on extended leave. The sit-in continued for eight
more days, up until thugs with dogs were used to forcibly
remove the workers. On the 13th of January in 2014, the
factory was re-opened with replacement labor employed.
The workers however, despite prohibited from returning to
their work, carried on their sit-in in the company’s parking
lot. Dismissal letters to the workers were issued in response
by Cargill in defiance of the law21.
Egyptian and Tunisian workers in Mondelez, the global
food giant, have faced major violations on their right to
organize in unions22. A founding member of Egyptian
Democratic Labor Congress declared that the management
had informed around 300 workers in July of 2012, that
they would not receive a government decreed pay raise of
15% for the company’s workers. The management refused
to converse with the union representatives when they
21
The International Union of Food, «Cargill attacks workers’
rights in Egypt», 3 March 2014, http://www.iuf.org/w/?q=node/3156
22
Al Arabiyah, “Mondelez abuses worker rights in Egypt,Tunisia, unions say”, 31 May 2013, http://english.alarabiya.net/en/business/economy/2013/05/31/Mondelez-abuses-worker-rights-in-EgyptTunisia-unions-say.html
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attempted to complain, and later on suspended them from
their jobs when the workers staged a sit-in. They have not
received their paychecks and health benefits and were
barred from applying to other jobs23.
Multi-Nationals in Egypt classically violate occupational
health and safety regulations and standards. Cadbury, the
popular British multinational confectionary company,
owned by Mondelez, is no exception. Twenty-six year
old Ahmed Abdel Ghani Abdel Awad, a worker in
Cadbury, Egypt since 2006, was fired and was awarded
no compensation after his thumb got cut off during the
operation of a machine in the factory in 201224. When the
incident occurred there was no ambulance to take him to
a nearby hospital, so his colleagues took him to a clinic
where he underwent surgery. The administration promised
he would receive compensation and become a permanent
worker in the company. Upon returning to the company a
month later, he was prohibited from entering the premises
and told by the security personnel that he was no longer
allowed inside the company, and was asked not to mention
what had happened to him. He has been looking for a job
ever since, but has failed to find any because of the condition
of his thumb25. In a similar incident, Greek-owned Vegas
Company for Gas and Petroleum fired a worker who took

23
Ibid
24
International Union of Food, «To get fired after losing half
a thumb in a machine.. this is the reality of working with Mondelez
in Egypt», 19 March 2003, http://www.iuf.org/w/?q=node/2317
25
Ibid
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sixty days off for treatment from a work injury without
notice and denied any responsibility for his injury26.
Moreover, coercion of workers to avoid granting them
their rights for adequate working conditions is not
uncommon. Workers from two Indian companies, Velocity
Apparels and Velocity Jeans, went on strike after the
administration forced them to sign documents which stated
that they have received all of their financial dues, in order
to allow them to enter the companies’ premises. Workers
stated that the company also tried to force them to sign that
they would cut three days off their annual vacation credit,
and added that the contract between the workers and the
employer allows the latter to lay off the former at any point
in time as well as cut out 78 EGP ($11) of their monthly
salary, which constitutes breaches of the Egyptian labor
code, as well as marks a clear exploitation of workers, due to
their dire need to keep their jobs in a country with soaring
unemployment27.
Thirty-five workers at Spanish C-Gas Company faced
similar measures as the company also forced them to hand in
their resignation, and those who did not agree to resign, were

26
Salwa Othman, «The Youth of Ghareb continue striking «,Sada El Balad, 14 December 2011, http://www.el-balad.
com/26697/list.aspx?r=5
27
Seham Shawada, «Workers of Velocity Apparels and Velocity Jeans escalate their protests and close the doors of both companies», El-Badil, 31 March 2012, http://elbadil.com/2012/03/31/39583
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threatened to have fabricated charges of embezzlement28.
These and many others show how unregulated MNCs
operate in Egypt, and how much this allows MNCs to
violate human rights, especially labor standards, with clear
impunity from the state.

28
Moustafa Hassan, «Egyptian labor look for a «nationality»
in foreign companies», Al Ahram, 25 August 2009, http://digital.
ahram.org.eg/articles.aspx?Serial=368833&eid=772
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MNCs Dodging Environmental
Responsibilities in Egypt:
Royal Dutch Shell Company’s use of hydraulic fracturing
technology to drill three wells in Egypt’s Western Desert has
raised concerns that Egypt’s scarce water resources will be
poisoned due to the company’s use of toxic and carcinogenic
chemicals, which seep into the groundwater and impacts
climate change. That, of course, notwithstanding the
company’s free-standing ability to exploit Egyptian
minerals with little, if any, oversight. US-owned Apache
and UAE-owned DanaGas companies have also started
fracking directly into the Nile29. The technology which is
currently banned in many countries has no specific rules
and regulations governing its use in Egypt. Fares, a village
of 25,000 residents located 75 km North of Aswan has
reportedly been destroyed by a flood of contaminated
water after DanaGas’s fracking30. The company’s activities
have led to the destruction of over 500 feddans of land
29
Timothe Feodoroff, Jennifer Franco and Ana Maria Martinez, «Old Story, New Threats: Fracking and the Global Land Grab»,
Transnational Institute, October 2013, http://www.tni.org/sites/
www.tni.org/files/download/fracking_-_old_story_new_threat_oct13.
pdf.
30
Steve Viney, « Is fracking responsible for the flooding of an
Upper Egyptian village?», Egypt Independent, 29/01/2013, http://
www.egyptindependent.com/news/fracking-responsible-flooding-upper-egyptian-village.
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and housing31, the collapse of seventy homes, and the
ruin of acres of mango orchards – the village’s main crop.32
DanaGas, after receiving several complaints from citizens,
have provided the village with compensation over the
years. However, citizens complain that compensations have
ranged from EGP 100-200 for the individual, which remain
meagre in the face of the damages incurred33.
American multinational agrochemical and agricultural
biotechnology corporation Monsanto, operating in
Egypt, has been opposed by international activists for the
production of genetically modified seeds. The distrust
culminated from the company’s long history of producing
dangerous blends, such as the herbicide Agent Orange,
which was used by the US as part of its chemical warfare
program in Vietnam. Monsanto in addition is contributing
to the further erosion of the land through the used
chemicals and thus the loss of the land’s nutrients and
biodiversity. Monsanto, however, operates from behind the
scenes in Egypt. While the corporation has control over a
large percentage of specific seeds’ production in Egypt, the
company acts through affiliates and experiments its blends
through research institutions, privatized seeds companies
and other agents, thus leaving little trace, except words of
31
Ibid.
32
Mika, “The Flooding of Fares – are oil companies destroying
an Egyptian village?”, Platform London, 13 February 2013, http://
platformlondon.org/2013/02/13/the-flooding-of-fares-are-oil-companies-destroying-an-egyptian-village/.
33
Op. cit. Steve Viney, « Is fracking responsible for the flooding of an Upper Egyptian village?», Egypt Independent, 29 January
2013.
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mouth collected by experts in the field and farmers whose
lands have lost fertility because of Monsanto’s products
(based on interviews conducted by ECESR).
Egypt’s turning point in energy policy was its recent
decision to use coal for the generation of power. This
dangerous decision will significantly be of benefit to
multinational giants, especially within the cement industry,
of which 80% is controlled by MNCs,34 including Lafarge,
which started importing coal even before the government
approved it, and already started operating one of its factories
on coal. For years, foreign capital, which constitutes the bulk
of the cement industry’s capital, has been relying on natural
gas in their industries, which was subsidized for long, thus
allowing investors to accumulate unforeseen profits. In
spite of this, the very same industries, such as the cement,
glass and ceramic industries, monopolized the market and
raised prices on their own terms, with no state regulation.
When the supply of natural gas became more limited, the
government decided unilaterally and suddenly to allow the
import of coal for the use in cement factories as a first step,
and for future usage in power generation later on. In October
this year, Al Nowais Investments, an Emirati Company
received a permit to construct the first coal station in Egypt,
operating in Suez.35 Notably, the decision was taken in lack
of participation of citizens, absence of parliament, and in
complete lack of transparency. The MNCs, however, were
34
Ragia Al Girzawy “On Coal, Health, Justice, and the Future”, Mada Masr, 7 June 2014, http://tinyurl.com/n2ocbyt.
35
ِReham Al Tohamy,“Gulf Business: An Emirati Company
receives permit to establish first coal station in Egypt», Al Badil, 2
October 2014. http://tinyurl.com/la5yed6
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present, and representatives of MNCs declared informally
to ECESR lawyers during a court hearing that this was
their compensation for the limited gas supplies, which they
are used to receive in abundance and subsidized. Lafarge
Company was the first to act on this alleged promise, as
it started importing large coal shipments even before the
government gave its approval on the matter.36 Using coal
has a lot of implications on different entities including
the government, which will have to finance its use, as
well as the workers, who would also suffer physically and
financially from using coal. The health sector will suffer
from an additional financial burden due to the increase in
costs of treatment and medical services, and out of pocket
expenditure on health will increase for citizens who are
not medically insured – who constitute the majority of the
population37 .

36
Louise Sarante “The Coal War”, Mada Masr, 17 Novermber 2013, http://www.madamasr.com/ar/sections/environment/%D8
%AD%D8%B1%D8%A8-%D8%A7%D9%84%D9%81%D8%AD%D9%85.
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Ragia Al Girzawy, “On Coal, Health, Justice, and the Future”, Mada Masr, 7 June 2014, http://tinyurl.com/n2ocbyt.
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All the Benefits, Zero
Responsibilities: MNCs Dodging
Taxes in Egypt
The tax planning strategies for multinational corporations
have potential negative consequences on human rights. In
simple terms, the resources which governments need to
implement programs that give effect to economic, social
and cultural rights and that help uphold civil and political
rights are denied by tax abuses. States, which contribute to
facilitating tax abuses, directly violate their international
human rights obligations, particularly in regards to
economic, social and cultural rights38. This is the case
because states have a human rights obligation to maximize
their resources and to work on using the available resources
for the realization of economic, social and cultural rights.
A large part of illicit financial flows out of the developing
countries are constituted by tax abuses, where a recent
report39 estimated that around US 5.6 bn were lost to illicit
financial flows from Egypt in the period from 2001 to 2010,
with 80 percent of these outflows resulting from corporate
tax abuses especially through the common practice of
38
Lloyd Lipsett, «Tax Abuses, Poverty and Human Rights»,
International Bar Association, October 2013, p.148
39
Dev Kar and Sarah Freitas, «Illicit Financial Flows from
Developing Countries: 2001-2010», Global Financial Integrity, December 2012.
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transfer mispricing40. Although a lot is lost to illegal tax
evasion, the substantial loss occurs through legal’ tax
avoidance and aggressive tactics to minimize liabilities.
Methods include non-payment of taxes through agreements
with governments, eroding bases of production by shifting
profits to tax havens, countries with a 0% tax rate, as well as
transfer pricings and other common practices41.
According to an estimate developed by the OECD, the loss
which developing countries incur from tax havens is three
times more than what they receive through foreign aid every
year42.This mainly occurs through what is known as transfer
mispricing, which occurs when “two related companies
trade with each other and artificially distort the price at
which the trade is recorded in order to minimize taxes due
to tax authorities: for example, by recording as much profit
as possible in a tax haven with low or zero taxes”43. Sixty
percent of capital flight from Africa is estimated to account

40
Ibid.p, 7
41
Prosper Makene,» Giant international companies receiving
undue tax exemptions», The Guardian, 5 September 2014, http://
www.ippmedia.com/frontend/index.php?l=71809.
42
Martin Hearson, «Tax-Motivated Illicit Financial Flows»,
Anti-Corruption Resource Center, p. 24, http://www.u4.no/publications/tax-motivated-illicit-financial-flows-a-guide-for-development-practitioners/.
43
Francesca Bastagli, “Tax evasion: ten terms you need to
know”, The Overseas Development Institute, 17 June 2013, http://
www.odi.org/comment/7520-ten-terms-tax-evasion-avoidance-g8.
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from transfer-mispricing44. Needless to say, such losses
contribute to the deprivation of developing countries from
resources which could be invested in plans and programs to
eliminate poverty, lessen inequality and accomplish human
rights.
Beside the direct impacts, tax avoidance by multinationals
in general undermines human rights protection in
developing countries45. Good governance, democratic
development and poverty reduction are usually promoted
by progressive, redistributive tax systems, yet multinational
corporations, which take part in large-scale tax avoidance
actively deter these goal. SOMO recently calculated that
«28 developing countries lose at least 771 million euros
annually in tax income on interest and dividend payments
as a result of Dutch tax treaties only46.»
Implications for poverty and development are normally
questioned when dealing with multinational corporations.
With corporate tax avoidance allowing for more money
outflows than the inflows from development assistance,
it becomes an extremely difficult task for governments

44
Bella Mosselmans, «Tax Evasion: The main Cause of Global Poverty», The Huffington Post, http://www.huffingtonpost.co.uk/
bella-mosselmans/tax-evasion_b_4867542.html.
45
The Centre for Research on Multinational Corporations
(SOMO), «The Netherlands Haven for Companies that Violate Human Rights», 23 July 2013, http://somo.nl/news-en/copy_of_the-netherlands-haven-for-companies-that-violate-human-rights.
46
Ibid
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to combat poverty47. Income inequality is augmented by
aspects of tax abuses such as tax evasion and offshore bank
accounts. Political power is twisted by such inequality
which eventually impacts the course of human rights and
the availability of basic amenities as food, water and shelter.
«In other words, tax abuse can constitute as grand theft
that robs governments and institutions of the ability to
effectively provide for human rights48.»
If we take a look at Egypt’s taxation system, we will find that
sales tax constitute around 40% of the tax revenues, while
(excluding Suez Canal, the Central Bank of Egypt, and the
Petroleum Authority) corporate income tax makes around
10% of the tax revenues, which is a minimal contribution
compared to other countries, such as Australia,49 where
taxation on corporate income makes up 33.5% of total tax
income. It is also a very minimal contribution compared
to the subsidies received by Multinational corporations in
Egypt with high margins of profits in some industries such
as cements, petroleum, ceramics and glass industries, and
of course it is a small contribution considering how the
activities of multinationals are necessarily linked to the rise

47
Lloyd Lipsett, «Tax Abuse as a Business and Human
Rights Abuse», Shift Legal Outreach Initiative, http://www.shiftproject.org/article/tax-abuse-business-and-human-rights-issue.
48
Grace Zhao, «How Tax Abuse and Human Rights are more
closely related than you think», Global Financial Integrity, 30 June
2014, http://www.gfintegrity.org/tax-abuse-human-rights-related/.
49
Section 6 in Architecture of Australia’s Tax and Transfer
System, August 2008 http://taxreview.treasury.gov.au/content/Paper.aspx?doc=html/publications/papers/report/section_6-02.htm
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in prices, and thus to the citizen’s ability to pay and access
basic services and commodities50.

50

Op. Ci, Heba Khalil, “The State of Taxation Systems”, p. 33.
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Classic Tax Dodging Practices in
Egypt
In Egypt’s rush to attract foreign direct investment,
policy-makers forget to assess Egypt’s history of attracting
FDI. In particular, where does Egypt’s FDI comes from?
The Central Bank of Egypt provides regular data on the
source countries of FDI in Egypt51; data that calls for some
analysis. In 2009/2010, FDI from Cyprus amounted to USD
100 million, almost equaling FDI from Germany in the same
year. In 2011/2012, FDI from the Netherlands amounted
to USD 410 million, almost like the FDI from the USA in
the same year. FDI from Bermuda into Egypt in 2013/2014
equals FDI inflows from India into Egypt in the same year.
FDI from Belgium in 2011/2012 is ten times more than
FDI from Germany, four times the FDI from the USA into
Egypt, making up about 5% of Egypt’s total FDI inflows.
The UK is classically on the top list of countries investing
in Egypt, with contributing an average of 10% of Egypt’s
total FDI over the years from 2009 to 2014. The UK is home
to the City of London, and in sovereign control over the
British Virgin Islands, Bermuda and the Cayman Islands.
Other countries like the Singapore, Switzerland, Malta
and Luxembourg made it to the top list of countries where
Egypt’s FDI inflows originate. But what do these countries

51
CBE. Statistical Bullet-in. January 2015. http://www.cbe.
org.eg/English/Economic+Research/Publications/Monthly+Statistical+Bulletin/Jan+2015+Statistical+Bulletin.htm
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have in common? They are tax havens52: a spectrum of
countries offering tax secrecy, financial and bank secrecy,
and/or low or no tax on corporate income. It is enough
that money flows through these secrecy jurisdictions for
profits to be shifted back and forth, with no tax liabilities.
This is not to say that all FDI coming from Belgium or the
Netherlands is meaningless (although this is probably the
case with Bermuda, Malta, Cyprus, the Cayman Islands and
the BVIs), but it calls for Egypt to critically assess its FDI,
and how meaningful it is to the Egyptian economy.
This section will examine the monetary practices of what
is commonly known as Citadel Capital, now renamed to
Qalaa holdings – a Netherlands-based investment holding
company which began as a private equity fund that buys
companies, restructures them to sell them at a profit. The
company’s investors and shareholders made exceptional
returns for the first six years in the company until 2010
accounting for around US $2.2 billion of returns made from
businesses in the mining, agri-food, cement and transport
sectors that are based in Egypt, South Sudan, Sudan, Kenya
and Ethiopia53.
In an investigation by the Illicit Finance Journalism Program
done by George Turner, Al Qalaa was shown to be reliant
on some of the most secretive financial jurisdictions in the
52
Richard Murphy. Top 10 Tax Havens. Forbes. 2010. http://
www.forbes.com/2010/07/06/tax-havens-delaware-bermuda-markets-singapore-belgium_slide_10.html
53
George Turner, “ From EU money to Egypt, via tax havens”, Mada Masr, 31 October 2014, http://www.madamasr.com/
sections/economy/eu-money-egypt-tax-havens.
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world, and to have paid extremely low levels of corporation
tax since its foundation date54. Despite statements from
the main company’s investors on the company’s adhering
to human right principles and rightly paying their taxes, a
presentation done by one the company’s investors provided
on Qalaa’s website shows that the company pays very little
amounts of taxes. The published document shows that since
the company was founded over 10 years ago, it has paid just
over LE 2,720,000 in corporation tax out of post-tax profits
of LE 1,316,750,000 – which makes for an 0.2% effective
corporation tax rate55.
Almost a third of Qalaa’s subsidiaries are tax-haven
registered – where 38 are incorporated in the British Virgin
Islands (BVI), five are in Mauritius (which Egypt has officially
signed an agreement with earlier this year that offers a
protective umbrella for investors and their investments56)
and one in Luxembourg. The company however denies that
this is driven by tax minimization motives, and asserts that
these tax havens can better accommodate the different
needs of investors. Qalaa’s US $3.7 billion deal for an oil
refinery project outside of Cairo was aided by a US $450
million loan from the European Investment Bank (EIB).
What is worth noting is that while one of EIB’s key
principles is preventing tax avoidance, money laundering
and other damaging activities, the money from the bank’s
54
Ibid
55
Ibid
56
Esraa Ahmed, “Fahmy signs agreement with Mauritius to
protect and encourage investments”, Al Dostour, 3 July 2014, http://
www.dostor.org/638675.
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loans and investments from state backed development
finance institutions are controlled by a company registered
in the BVI57.
Tax Justice Network estimates Egypt’s losses stemming
out of illicit financial flows and tax evasion at about LE 68
billion each year. According to the Ministry of Investment,
until April of last year, investments from tax havens to
Egypt reached a total of LE 38 billion, not including tax
havens in countries that are not recognized as tax havens.
This in essence translates into monetary losses for the state
of Egypt in the form of taxes that would have otherwise
been collected.
Cayman Islands came in sixth place in the list of the
biggest countries to invest in Egypt over 43 years, with a
capital amounting to almost six billion dollars. BVI came
11th on the list with a capital of $2.7 billion58.
One of the main beneficiaries from the tax-haven registered
companies was renowned Egyptian businessman Hussein
Salem who owned a share in the Eastern Mediterranean
Company (EMG) which was responsible for exporting gas
to Israel, Jordan and Spain – through another company
registered in BVI which belonged to another company
registered in Panama. Salem owned shares in 18 Egyptian
companies under an investment fund registered in the
Cayman Islands under the name «Egypt Fund» with a three

57
Ossama Diab, “Tax Tourism on the Caribbean Beaches”,
Mada Masr, 5 May 2014, http://tinyurl.com/o3jz53u.
58
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dollar million share59. Needless to say, being registered in
these tax havens translates into an effective tax pardon to all
their operations.

59
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N

ation states have in many cases been
outgrown
by
large
Multinational
Corporations. Despite the fact that it is up
to states, as sovereign entities, to decide what agreements
they enter into, and what level of protection they grant to
foreign investors, states have continued to be obsessed with
granting endless protection to foreign investors, with hopes
of attracting foreign investment.
This leads us to the following question: If Egypt is hesitant
or incapable of holding such organizations and corporations
accountable for human rights violations, who will? It is
unfortunately the case that states continue to consider their
human rights obligations to be only applicable within their
borders – even though most rights are universally agreed
upon. This problem becomes particularly evident when
questioning the degree to which transnational corporations
(TNCs), Intergovernmental Organizations (IGOs), and
International Financial Institutions (IFIs), as de-facto
stateless actors operating freely across borders, comply with
their human rights obligations. Developing countries are
growing more vulnerable to the constraints and obligations
of the new globalized era, and the tools at their disposal
to fight the threats of this era are limited. It is in attempts
to fill this gap in international law, that initiatives such as
the Guiding Principles on Business and Human Rights,
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the Maastricht Principles60 , the People’s Treaty61 and UN
resolution no. (A/HRC/26/L.22)62 have emerged.
Previous efforts have produced important guidelines
and standards, but they which were not legally enforceable
against violations from business actors. The most important
of those were the UN Guiding Principles on Business and
Human Rights which were put forth in 2011 by the UN
Special Representative on business and human rights. Those
guiding principles were endorsed by the Human Rights
Council in resolution 17/4, (A/HRC/17/L.17/Rev.1), on
the 16th of June in 201163.
Three main pillars constituted the central concern of the
resolution: The first is «the duty of the State to protect
against human rights abuse within its territory and/or
jurisdiction by third parties, including business enterprises»,
and the need for the State to clearly set out its expectation
for all business enterprises established within its territory to
60
See the Maastricht Principles: http://www.fian.org/fileadmin/media/publications/2012.02.29_-_Maastricht_Principles_on_
Extraterritorial_Obligations.pdf.
61
A treaty that aims to defend people’s rights from crimes
and violations of transnational corporations. See details in http://
www.stopcorporateimpunity.org/?page_id=5530
62
Human Rights Council, « Council extends mandates on
extreme poverty, international solidarity, independence of judges,
and trafficking in persons», 26 June 2014, http://www.ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?NewsID=14785&LangID=E.
63
Office of the High Commissioner for Human Rights,
«Guiding Principles on Business and Human Rights
, the United Nations, 2011, http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf

49
ECESR | 2015

Above the State: Multinational Corporations in Egypt
International Solutions for International Problems

respect human rights throughout their operations. Second
of all, is the need for corporate responsibility to respect
human rights, and thirdly is that states have the obligation
to make sure that victims exposed to abuses or violations
have access to effective remedy64.
The proposal introduced by Ecuador to have a legally
binding international mechanism to regulate the conduct of
business enterprises in relation to human rights while aiming
to act as a just treaty instrument, has served to convey the
meaning that the role of the state and national laws can be
replaced by international legal measures as the only way to
bring about significant change65, resonating what resembles
the idea of having international state dispute settlements
to replace national courts deemed as inadequate. The
newly proposed treaty makes one single reference to the
UN’s guiding principles in only noting their approval by
the Human Rights Council in 2011. In short, as Ecuador’s
proposal resulted in fragmented votes, another proposal
was introduced by Argentina, Ghana, Norway and Russia,
which was adopted by consensus and required no vote66.
This proposed resolution essentially called for building
on the guiding principles adopted in 2011 focusing on
the need to « identify and promote best practices in the
national implementation of the Guiding Principles», as
well as explore» the full range of legal options and practical
64
Ibid
65
Ruggie, John, «The Past As Prologue? A Moment of Truth
for UN Business and Human Rights Treaty», Harvard University,
http://www.hks.harvard.edu/m-rcbg/CSRI/Treaty_Final.pdf, p. 4
66
Ibid, p. 3
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measures to improve access to remedy for victims of businessrelated human rights abuses» led by the Office of the High
Commissioner with all stakeholder groups involved67. With
the time estimated to go through with negotiations to
reach a binding treaty to be no less than a decade, building
upon the existing guiding principles framework seemed to
garner wider acceptance based on its seeming practicality
and efficiency, even though it would mean that different
stakeholders including governments, businesses and NGOs
would need to place a tremendous amount of effort in order
to unanimously come up with a scheme for implementing
the Guiding Principles through National Action Plans68.
The Maastricht Principles were issued on the 28
September, 2011 by 40 international law experts to enshrine
«extra-territorial obligations,» based on already existing
principles of international law that have long been dismissed
by states and non-state actors. The principles «aim to
clarify the content of extraterritorial State obligations to
realize economic, social and cultural rights with a view to
advancing and giving full effect to the object of the Charter
of the United Nations and international human rights»69.
The Maastricht Principles, however, continues to fall short
of the need to regulate the operations of Multinational

67
Ibid, p. 3
68
Ibid, p. 6
69
Maastricht Principles on Extraterritorial Obligations of
States in the area of Economic, Social and Cultural Rights, http://
globalinitiative-escr.org/wp-content/uploads/2012/03/Maastricht+ETO+Principles+-+Final+Version.pdf.
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corporations, who are by default stateless, and cannot be
bound by one state’s regulations.
Understanding the growing need for an alternative legal
and economic system that is different from the corporate
regime, the call for the People’s Treaty which emerged from
the Global Campaign to Dismantle Corporate Power in
Rio +20 People’s Summit came into being. The treaty aims
to represent the vision of a huge collective of civil society
organizations, networks and movements who aim to put an
end to the current system of impunity enjoyed by MNCs.
Stemming from a belief in the notion of an international law
from below, the international Peoples Treaty seeks to employ
an alternative use of the term ‘Treaty’ to go beyond acting
for states – that is to act for the people, empower them and
defend their rights «especially those affected by the crimes
and violations of transnational corporations»70. So far the
movement has been signed by over 150 organizations and
movements from all over the world.
This year, the United Nations Human Rights Council in its
26th session has adopted a resolution (A/HRC/26/L.22) to
start developing an international legally binding instrument
on transnational corporations and other business enterprises
that have a transnational character in their operational
activities to respect Human Rights – a move that is
considered a historical precedent. Ecuador and South Africa
were the main sponsors of this resolution, backed by Bolivia,
Cuba and Venezuela. The vote on the resolution received the
support of 20 Member states of the HRC, the abstention of
70
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52
ECESR | 2015

Above the State: Multinational Corporations in Egypt
International Solutions for International Problems

13 Members, and the refusal of 14 Members. The resolution
essentially provides for the establishment of an open-ended
intergovernmental working group which takes the role of
formulating an international legally binding instrument
for the activities of MNCs with an eye to putting legal
Human Rights obligations on MNCs. This move was mostly
encouraged by aforementioned countries, which have long
suffered from international claims, and investor protection
clauses that infringe on their national sovereignty. Egypt,
therefore, has been long expected to join the list, as one of
the top losers in this unbalanced international system. This,
however, continues to be furthest from the reality.
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B

ilateral investment treaties are agreements,
which stipulate terms and conditions that
regulate and organize investment between
71
two countries . Arab countries over the past few decades
have increasingly taken part in bilateral investment treaties
(BITs) with the primary aim to attract foreign direct
investment. Egypt ranks first among Arab countries and
fifth globally in the number of BITs signed with different
countries, which currently amounts to 100 BITs.
While these treaties are promoted as a tool for economic
growth and attracting investments, experience from
different countries shows that these treaties invoke a
great threat on the democratic process and on the nation’s
economic and social policies. For the foreign investors, the
treaty acts as a legal blanket for unconditional protection,
without linking the terms of protection to any responsibility
on the investor’s side.
There are thus no provisions in those treaties which deal
with acts of corruption or with the idea of corruption in its
own right or which refer to the state’s right to safeguard its
public money and maintain its sovereignty, which becomes
essentially overruled under international arbitration. With
a broad definition for ‘investor,’ the question of who gets
protection under the treaty is also not strictly answered.
Upon signing a treaty, the investors (of a signing party)
already present in a country (with whom their state signed
a BIT) and those who are yet to come, become protected
under the terms of the treaty. In order to extend the blanket
71
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of protection, companies from countries without BITs with
Egypt can seek the same protection by buying shares in a
company in one of the BIT signatory countries or by opening
a letterbox.72 Moreover, while the Egyptian investor has to
abide to the Egyptian judicial laws, the foreign investor
can simply choose to skip the local courts and resort to
Investor State Dispute Settlement (ISDS) mechanisms,
which rule on the basis of the terms of the BIT – which was
seen in the case of Siag, the Egyptian business man who
sued Egypt through international arbitration on the basis
of his Italian citizenship and received over LE 400 million
from the Egyptian government. According to the Head of
State Litigation Authority, the total value of compensation
requested by investors who are suing Egypt in international
court cases amounts to almost LE 100 billion73.
Cases raised by foreign investors against Egypt through
international arbitration have increased, particularly
with the lack of transparency that has prevented us from
obtaining an exact number of cases raised against Egypt.
Up until now, the number of known cases raised against
Egypt under BITs through ICSID (International Centre
for Settlement of Investment Disputes) is 25, with 13 cases
brought after the 2011 revolution. As a consequence, Egypt
is facing monetary demands that exceed 20 billion dollars
72
Corporate Europe Observatory, “The Story of Dutch Letterbox which Could Cost Bolivia a Fortune”, February 2008. http://
archive.corporateeurope.org/bolivia-eti.html.
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Ahram, 22 April 2014, http://www.ahram.org.eg/NewsPrint/278879.
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per annum by foreign investors. In the UN conference
on trade and development (UNCTAD) asserted that the
investment provisions in free trade agreements constrain the
government’s capacity to work for the benefit of its citizens,
and explained that BITs were the main reason behind the
leap in cases of international arbitration in 201274. The
report added that 68% of countries suffering from the
implications of international arbitration were developing
countries75. Egypt ranks third globally in countries to most
get sued by foreign investors after Argentina and Venezuela.
The nature of BITs enforces countries to abide by their
rules which essentially means a country’s loss of power and
ability to shape its own future, as in most occasions they
become forced to abide by unfair conditions placed by
other companies or countries to protect their investments
or else become threatened to be subject to international
arbitration.
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Spanish Gas Co. – Union Fenosa
Gas, SA:
In December 2012, Egypt stopped shipping its natural
gas for liquefaction and export to the Damietta plant
which is owned by the Spanish Egyptian Gas Company,
in which Union Fenosa Gas (UFG) has an 80% stake.
With the political turmoil and instability characterizing
the nation, Egypt was faced with power cuts, blackouts
and fuel shortages76. The gas pipelines in Sinai were
numerously bombed, which led the government to cease its
export of natural gas to retain the larger share for domestic
consumption. UFG consequently filed a complaint with
the International Chamber of Commerce (ICC) seeking
six billion dollars in damages on the basis of breaching the
contract77. The case (ARB/14/4) is currently being pursued
under ICSID under the Egypt-Spain BIT.
In an unrelated claim that also concerns natural gas
exports, East Mediterranean Gas (EMG) raised a complaint
against Egypt in the ICC in which it is seeking eight billion
dollars in damages after it abruptly terminated its deal with
Israel to supply it with natural gas, which constituted 40%
76
Michael Hochberg, «Egypt’s least bad option for addressing
energy troubles», Middle East Institute, 24 July 2014, http://www.
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77
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of its natural gas needs78. The outright corrupt deal between
Egypt and Israel to export natural gas has essentially
squandered Egyptian natural gas resources where they were
sold to Israel at prices way below their market value. In
the case against Mubarak’s Minister of Petroleum, Sameh
Fahmi, in which the deal was signed under, the public
prosecution claimed that the agreement incurred Egypt
over $714 million in lost revenues79. EMG’s ownership is
shared by American investors, Israeli corporations, a Thai
Petroleum company, the Egyptian state oil company and a
number of international shareholders80.
Ampal-American Israel Corporation which has a
12.5% stake in EMG sued Egypt under ICSID case no.
(ARB/12/11) under the Egypt-US BIT on the basis of
unlawful expropriation after EMG cancelled its contract
with Israel81. EMG announced that its international
shareholders could claim monetary compensation that
could reach $8 billion. Polish national, Mr. Youssef A.
Maiman along with three Ampal-affiliated entities are also
suing Egypt for the same case through the United Nations
78
Ibid
79
Asa Winstanley, «How Egypt became an Israeli Gas Colony», Middle East Eye, 9 June 2014, http://www.middleeasteye.net/
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Commission on International Trade Law (UNCITRAL)
under the Egypt-Poland BIT.
It is worth mentioning that the Egyptian gas export deal
to Israel which was signed by the Egyptian government in
2005 maintains that Egypt exports 1.7 bn cubic litres of
natural gas annually for a period of 20 years with a price
ranging between 70 cents and $1.5 for each million calories,
even though the prime cost was $2.65. In addition to this,
a tax exemption was granted to the Israeli gas Co. for three
years, from 2005 to 2008. According to a recent CAPMAS
report, the indebtedness of the Gas Holding Co. (E-GAS)
grew up to EGP 879 million ($ 123 million)82.
In an interesting turn of events, on the fifth of May in
2014, Texas-based Noble energy which owns a 36% share in
Israel’s Tamar gas field, announced a non-binding letter of
intent between Tamar field partners and Union Fenosa Gas
which has an 80% percent stake of the Spanish Egyptian
Gas Company which owns the Damietta plant. This letter
of intent proposed that Israel’s Tamar field is to supply 2.5
trillion cubic feet of natural gas to the Damietta plant in Egypt
– a deal which is potentially worth up to $20 billion83. The
current Egyptian Minister of Petroleum announced that he
could potentially sanction the deal under the condition that
all pending trade arbitration cases are resolved, referring to
the claims by UFG and EMG against the state of Egypt.
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Indorama International Finance
Ltd. V on Shebin Spinning and
Weaving: UK-Egypt BIT
Many of the cases raised against Egypt have to do with
politically corrupt decisions under the previous regime,
which makes it more difficult to have the ruling in favor
of Egypt. Indonesian textile MNC Indorama is now suing
Egypt under ICSID requesting monetary compensation for
the damages it incurred after Egyptian court ruled for the
annulment of the corrupt contract that sold Egypt Shibin
ElKom Co. to the multinational – an act which relates
to the Mubarak regime’s IMF-back privatization of the
1990s84. The ruling of the Egyptian administrative court
was described as a decision to legally re-nationalize the
company. The company’s textile workers had entered in
strike and occupied the company’s premises calling for the
re-nationalization of the company and for better wages and
working conditions before the judgment was announced85.
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Bawabet Al Kuwait Claim:
Kuwait – Egypt BIT
Bawabet Al Kuwait Holding Company is currently suing
Egypt through ICSID under the Kuwait – Egypt BIT (ICSID
Case No. ARB/11/6) relating to cancelling the free zone
status of the company and the privileges accompanying it
that include tax and customs exemption, as well an increase
in the price of the gas supplied to the company in accordance
with the contract signed between the former regime and the
company86.
In another case that is expected to reach international
arbitration, Kuwaiti investors owning Al Ayat land in Egypt
are currently threatening to pursue international arbitration
to sue the Egyptian government for a 26 thousand feddans
piece of land in the South of Cairo87. The case dates back
to 2002 when the Egyptian government consented under
a presidential decree from the then president Mubarak to
move ownership of the Ayat piece of land to the Egyptian
Kuwaiti company for development and trade for agricultural
utilization with a price of 200 LE per feddan88. The Kuwaiti
investors own 90% of the company’s shares while Egyptians
86
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own only 10% of the shares, which is in defiance of the law
which stipulates that foreign ownership of national projects
cannot exceed 50%. After the revolution, the Egyptian
court ruled in favor of the Egyptian government’s right to
retrieve its piece of land on the basis of violating the sales
and purchase contracts as well as the owners exploring the
land in search for relics. In 2014, it was decided to annul
the contract of the company, and the request to urbanize
the piece of land was refused89. The government as a result
is facing enormous pressures from the company who is
threatening to recourse to international arbitration if they
are not provided with water for reclaiming the land, or to
agree on its urban usage – on the basis that the removed
President Mubarak had given then the green light to do that.

89
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The Port Sokhna Dispute: Jordan –
Egypt BIT
Understanding the history of how Palestinian
businessman Ossama Al Sharif came to be is perhaps useful
as a background for understanding the context of the three
cases he raised against Egypt. The story of how Al Sharif
came to have complete and absolute control over the ports of
Ain Sokhna also serves as a backdrop for the entanglement
of corruption and tax evasion that was orchestrated through
the unity between businessmen and Egyptian state officials
under the former regime. Egypt has and will continue to
pay the price for those business deals that were fostered by
corruption. Al Sharif in June of 2013 sued Egypt for $490
million in three cases through ICSID under the EgyptJordan BIT.
In the year 1999, holder of Jordanian passport Ossama
Al Sharif was looking to establish an Egyptian joint stock
company – a legal establishment in which he could hide his
anonymous offshore company Amiral Holding’ that started
off with a capital of a $1000 (EGP 3400)90.
That same year, under Prime Minister Atef Ebeid, the
Egyptian government had established the Ain Sokhna Port,
and built the first dock and its infrastructure with a cost
90
Nabil Omar, «The Forbidden Deals in the Port of Ain
Sokhna», Al Masry Al Youm, 7 August 2014, http://www.almasryalyoum.com/news/details/496875
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of EGP 850 million ($ 250 million). Ossama Al Sharif had
founded a company with the name Al Masriya letadawol
al Haweyat’ (The Egyptian Co. for handling containers) in
which Amiral Holding had a 55% share, and businessman
Nassif Sawiras a 45% share – which Sawiras later on sold.
The goal was to hide the name of Amiral Holding under a
series of legally established Egyptian joint stock companies
in order for Amiral to be able to enter the Ain Sokhna port
so that it would exert full control over it. From that Al
Masriya letadawol al Haweyat’ was established, and from it
a new joint stock Egyptian company was founded with the
title (Ain Sokhna Development) which the first company
owned 90% of its shares, and the 10% personally owned by
Al Sharif91.
In the year 2000, the newly born Ain Sokhna Development’
company received a concession contract from the
government to manage the new port (with the exception of
customs) for 35 years with tax exemption for the first five
years, in return for a few million Egyptian pounds to be
paid annually, with a condition placed by the company that
prohibits the Egyptian government to place any tenders to
construct ports on the Red Sea without Al Sharif ’s personal
consent, as well having the power to direct the ships to
his port, depriving the government’s ports of substantial
profits. It is important here to mention that in 2008 the Ain
Sokhna Development Company sold 90% of the share of the
concession contract to the Dubai Ports Company for $765
million, which was still during the tax exemption period,
which meant that the government did not receive a penny
from it. The government only received EGP 400 million
91
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($ 73 million), which was half the cost the government
had paid to establish the port in the first place. It is also
imperative to shed light on the conditions of the workers
under the Dubai Ports Company. The nature of the work
faced by the workers was of high risk, where two of them
had their fingers amputated while dropping off containers,
and one died when the contents from the container fell on
him.
Many other had also faced injuries. These incidents had
occurred amidst procrastination from the company to
compensate them, which led to the fury of the workers. The
company began forcing the workers to sign annual contracts,
disregarding their seniority in order to have a stronger grasp
over them and to further deprive them from their rights.
This whole dilemma ended with the workers protesting and
holding a sit in which they announced that the Dubai Ports
Company contract contained an article which held that in
the event of the workers striking, the entirety of the port
had to be given to the Egyptian government to protect the
interest of the investor92. This ended with an agreement
between the heads of the company and the Egyptian army
to disburse risk allowances as well to reform the wages for
the workers.
In 2003 the company Sonker’ was established as an
Egyptian joint stock company under a decision from the
92
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chairman of the General Authority for Investment – to
operate in accordance to the free trade zone system to
supply and chandler ships93.
Public money had a 49% share in the newly founded
company (in specific the National Bank for Investment with
12%, the Egyptian Co. for Petroleum with 15%, and the
Cooperative Association for Petroleum with 10%), while
the Ain Sokhna Development Company’ had a 51% share
in it – which meant that the latter company had the upper
hand in management.
In simple terms this whole partnership essentially
meant that the Egyptian government had entered into a
partnership with an Egyptian joint stock company whose
main component is an offshore company – an act that is
banned under Egyptian law. This newly formed company
acting as a national’ company, monopolized ships provision
and importing petroleum substances, as well as obtaining
tenders through direct orders from all state bodies and
institutions94.
This privileged position granted to Sonker allowed it to
raise its market value over 200% in a few years. This over
the market value allowed Al Sharif to concede a part of its
shares twice. The first time was to Fitol International Co.
where he conceded 25% of the shares for $250 million
which all went to Amiral Holding, and the second time he
93
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conceded 25% as well to Oil Tanking Co. also for a value
of $250 million. The Egyptian government did not receive
a penny in both cases. These new deals produced a new
company titled Sotko which came to replace Sonker in
which the public share shrunk to 24%, as Oil Tanking came
to own 25% of the government’s share which was 49% of the
former Sonker. Al Sharif maintained his control over 51% of
the shares through Amiral Holdings and Amiral for Ports.
Al Sharif is now suing Egypt in the name of Sotko, after
former Minister of Petroleum Abdallah Ghorab terminated
the company’s contracts with the state.
Currently, Egypt is facing Al Sharif under ICSID for three
cases95. The first case has to do with constructing logistical
customs centers in the ports and airports of Egypt. The
second is concerned with executing the second phase in his
project for a liquid bulk terminal for petroleum products in
the Eastern port of PortSaid. The third case has to do with a
concession contract to establish pipelines for gas storage in
the port of Ain Al Sokhna. Monetary claims from the three
cases have reached $490 million.
As goes for the first case, in 2010 Ossama Al Sharif ’s
company Amiral’ won a tender for LE 106.8 million to
construct and establish 19 logistical centers to service
those dealing with customs96. With this tender, Al Sharif
was granted almost 80% of the customs income. However,
95
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when the Palestinian businessman decided to raise the
obligatory custom declaration from LE 20 to LE 1063 –
which according to the tender he and his company (MTS)
is granted 80% of its values for 20 years leaving the rest for
the customs authority, the tender was suspended and was
never entered into force to begin with due to its direct effect
on Egypt’s national security97.
As for the second case, the liquid bulk terminal project
in the East of Port Said port which was to be done on two
phases was signed in 2006 between Ossama Al Sharif and
the Red Sea Ports Authority. After the termination of the
first phase on an area of 150 thousand square meters in 2009,
the second phase to be held on an area of 250 thousand
square meters was interrupted as the land was given without
the consent of the Armed Forces which could not be
overlooked due to the strategic location of the land, as well
as the fact that the piece of land became a source of dispute
between the Ministry of Transport represented in the Ports
authority of PortSaid and that of Housing represented in
the communities authorities98.
At the moment, the only national company in West of
PortSaid and in all ports of Suez Canal Authority is facing
threats to have their license for a significant part of the
port for trading giant container withdrawn to be handed
to Tinker,’ a US based company that imports natural gas
97
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under what officials are calling a «sovereign decision»99.
Earlier this month the company received two letters from
head of the Port authority in PortSaid informing them of
the decision to withdraw the company’s licenses numbers
372 for the year 2003, and number 3780 for the year
2006, and granting the company a deadline of one week
to clear a space of 56700 meters from its facilities, which
effectively means fully terminating the company’s activity
and displacing its workers. It is important to know that the
assets of the PortSaid Company for Handling containers
are valued to be over EGP 1000 million ($ 140 million), and
makes an annual profit of EGP 500 million ($ 70 million),
while this decision came at a time when the Ports Authority
is still repaying the debts of the Danish Company digging
activities in East of PortSaid since 1999100.
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Veolia Against the Minimum Wage:
France – Egypt BIT
In September of the year 2000, Egypt signed a 15 year
contract with Veolia Propreté a French cleaning company,
which was to be responsible for the daily cleaning of the
streets, gardens and beaches of Alexandria. In 2011, garbage
encompassed the streets and corners of Alexandria, and it
was quite conspicuous among the citizens of Alexandria
that the company was no longer operating. A report by the
environmental monitoring management device under the
governorate of Alexandria shows that there was a shortage
in the performance of the company to remove the garbage
from the different districts, as well as violating the terms
of contract between the company and the governor101.
Citizens bore the additional cost of cleaning added to their
electricity bills without any tangible effect. Reports from
the accountability state authority confirm that in addition
to the shortage in the company’s performance, the company
owed the governorate over more than EGP 200 million ($28
million) for money it received for supposedly constructing
a sanitary landfill, which was never implemented.102 The
company also received sums of money for services that
included the removal of industrial and medical waste, which
101
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it also failed to do. This pushed for terminating the contract
with the company and replacing them with two national
companies.
Veolia however is currently suing Egypt through ICSID
case no.(ARB/12/15) under the Egypt-France BIT signed
in 1986, for an alleged breach of contract and for the city
refusing to make changes to the contract in order to meet
additional costs of minimum wage introduction and for the
failure of the police to prevent theft of dustbins by the local
population, requesting monetary compensation for a value
of 82 million euros103.
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I

n referring to the main determinants for attracting
investments in a country, a report by the
Information and Decision Support Center104 on
FDIs in Egypt included international agreements and the
country’s privatization policies as determinants for the
country’s economic and social climate. The report stated
that 67.4% from FDI to Egypt from EU countries came
from the UK, while 14.5% came from Belgium105. The same
report stated that the relative importance for FDI to Egypt’s
Gross Domestic Product decreased from 8.1% in 2007/2008
to 1.1% in 2012/2013106.
Aside from the obsession with the relative size of FDI
inflows to the GDP, it is important to assess which sectors
benefit most from the FDI inflows in Egypt, as well as what
kind of FDI is usually attracted by Egypt. This basic exercise
is necessary for Egypt to define its investment needs, and
to draw an incentive strategy that targets specific sectors,
where investments are mostly needed.
Foreign investments in Egypt take on at least one of
two main forms: Foreign Direct Investment (FDI), and
Foreign Portfolio Investment (FPI). Foreign Direct
Investment implies foreigners are investing capital directly
in the productive asset of a country, while foreign portfolio
104
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105
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investment entails foreign investors investing in financial
assets, such as stocks and bonds, of entities located in a
country. While both FDI and FPI entail capital inflows from
abroad, there is certainly a difference between inflows from
FDI and inflows from FPI. Most notably, foreign direct
investments mark an involvement of foreign investors in
productive activities in Egypt, and therefore translate into
a longer term commitment to the economy. On the other
hand, FPI can be so volatile to the extent that in economic
crises it can further adversely affect the economy with “hot
money” fleeing the country as fast as it came in, a fact that
was noticeable in 2011 in the Egyptian stock market107.
While net FDI decreased from about USD 2.25 bn inflows
in 2010/11 to USD 0.1 outflows (meaning USD – 0.1 bn) in
2011/2012, the FPI showed much more volatility falling from
USD 4.6 bn in 2010/11 to USD 3.0 bn in outflows (meaning
USD – 3.0 bn) in 2011/2012. While FDI picked up soon in
2012/13 registering inflows of USD 2.4 bn in 2012/13, FPI
continued to register net outflows of USD 0.26 bn in 2012/13
(meaning USD – 0.26 bn). Finally, with increasing stability
in Egypt, FPI rose to USD 1.22 bn in 2013/14, as opposed to
FDI rising to USD 2.8 bn. This is to illustrate the volatility
of FPI, and its unpredictability, which can cause harm to the
national economy. While it is worth noting that FPI makes
up one third of total investments in Egypt, it is expected to
rise beyond that, perhaps to the level of 2010/11 when it
made up two thirds of total investment in Egypt. In light of
ongoing public discourses around Foreign Investment and
107
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its importance to the Egyptian Economy, we often forget
that other sources of revenue are more stable, and even more
cooperative with political instability: most notably the
remittances of Egyptians working abroad. While all sources
of revenue were decreasing, the remittances of Egyptian
working abroad, transferring money into Egypt, sharply
increased with the outbreak of the Egyptian Revolution
from USD 12.6 bn in 2010/11 to USD 18 bn in 2011/2012,
marking one of the sharpest increases in revenue witnessed
in Egypt108.
Because FDI is the more meaningful form of investments,
which can deliver productivity and employment and
development in Egypt, it is worth exploring the breakdown
of FDI in Egypt, beside country of origin as was attempted
before. According to the CBE, in the second half of 2013/14,
74.3% of FDI inflows into Egypt went to the petroleum
sector109. This is a striking fact considering Egypt’s major
energy crisis, and signals a mismatch between investments
into the energy sector and energy consumption needs. In
addition, less than 2% of total FDI into Egypt contributed
to the sectors of agriculture and manufacturing, combined.
In addition, it is worth noting that the sale of assets to
foreigners has made up a large percent of FDI inflows into
Egypt, when it contributed in 2011/2012 for example to
about 42% of total FDI inflows. Finally, real estate continues
108
General Authority for Investment and Free Zones (GAFI).
January 2015 Report. http://www.gafi.gov.eg/content/EN/macro/
MacEng Jan15.pdf p.22
109
CBE, http://www.cbe.org.eg/NR/rdonlyres/4BFFE22B6D5F-4CFE-9B63-FEA3EBA16CD6/2661/Economic29122014.pdf.
P. 88
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to take up a bulk of FDI into Egypt, making up 6% of total
FDI inflows in 2010/2011, and marking another mismatch
between investments in the sector and needs on the ground,
with Egypt’s ongoing housing crisis. Finally, greenfield
investments continue to make up only about a quarter of
total FDI into Egypt110, raising many questions around
how much the other three quarters can actually contribute
to the economy, when they do not necessarily entail more
production, employment of labor, or new technologies being
introduced. For the lack of greenfield investments directly
signals the spread of acquisitions and sale of assets instead,
deals that remain questionable in their value-added.
In light of this, the geographical and sectoral investment
map in Egypt has not reflected a vision that is directed
towards the country’s current situations or the needs of
its citizens, especially the key developmental needs and
service and production needs. The current investment
laws are premised on economic prospects, which stipulate
that attracting foreign investments is on its own capable of
achieving true development and aid in combating poverty
and illiteracy. These prospects have proved their inaccuracy.
While FDI rates had reached their peak in Mubarak’s final
years, it did not automatically translate in the improvement
of the living situation for large sectors of the population.
The percentage of the population under the poverty line has
increased from 16.5% in 2000 to almost 21% in 2007/2008,

110
CBE, http://www.cbe.org.eg/NR/rdonlyres/4BFFE22B6D5F-4CFE-9B63-FEA3EBA16CD6/2661/Economic29122014.pdf.
P. 88
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to 25.2% in 2011 and to 26.3% in 2012/13111. Despite the
relative decrease in unemployment during this time, this
can be attributed to the fact that many of the «poor» were
excluded from the state’s investment map, as around 60%
of Egypt’s poor work in the informal sector. According
to the «Egyptian report for Investment» issued by the
General Investment Authority in 2008, FDI had reached
an unprecedented level in 2006/2007, where its ratio to the
GDP was almost 9% with a value of $ 11.1 bn112.
In spite of this, the report asserts that there was a slight
increase in poverty rates in the past decade which it
attributed to growth being among sectors with low labor
intensity, which consequently did not produce adequate
employment opportunities. While the petroleum sector
remains the top recipient for foreign investment in Egypt,
it remains a sector very low on labor, thus offering only few
employment opportunities113.
Thus, the foreign investment that Egypt requires, needs to
be directed to labor-intensive sectors, which did not fully
occur for Egypt. There are three main incentives that attract
foreign investment in Egypt114. The first being the investor in
search for markets, which aims to serve the local market for
the host country (investment recipient) instead of exporting
from the mother company to the host countries. The logic
111
Bayt Al Hekma. «Egypt’s Direct Foreign Investment
Map». Issue 7, Feb 2013, p.4, http://www.how-foundation.org/documents/24113/0/Feb.+FDI+.pdf.
112
Ibid p.2
113
Ibid p.3
114
Ibid p.13
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behind that is to decrease costs in transportation as well as
customs, and the main incentive being how consumerism
levels have intensified in Egypt in comparison to savings
levels. The most famous examples for that are global food
chains that open worldwide.
The second incentive for investors in Egypt are the host
country’s comparative advantage in cheap natural resources
that might not available in the mother company’s country115.
The most prominent examples for that are investments in the
petroleum sector as well as the extractive sector, followed by
the finance sector then the industrial sector.
The third type of investment in Egypt is one that is directed
at capturing efficiency. Foreign companies are aiming to
increase their production efficiency through transforming
a part of their production lines to host countries that offer a
cheaper alternative for production costs, including cheaper
material, cheap labor, and easily available raw materials and
primary products.
Egypt’s trade liberalization policies did not necessarily
channel foreign investments in the most appropriate areas.
It would perhaps be best to evaluate local and foreign
investments on a practical basis, namely through monitoring
how they need to be directed towards Egypt’s best interests
to improve its technical and managerial aspects, as well as
improving its competitive and export potential. Improving
Egypt’s industrial capabilities will remain in essence rooted
in improving and growing the local base. That being said,
we need to regard foreign investments and hence its policy
115

Ibid., p. 13
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shaping as aid mechanisms that empower the local economy,
not ones that challenge the very existence of local economy.
Envisioning foreign investments as the sole savior to Egypt’s
funding gap has made the vision for investment geared
towards investments that are not necessarily enhancive of
the country’s industrialization, technological advancement
or long-term intensive labor employment. Thus we find
that the bulk of FDI to Egypt from Gulf countries, mainly
Saudi Arabia, UAE, and Kuwait, was placed in real estate
projects or malls and entertainment complexes116. Earlier
this year the government had announced the million
housing unit project for low
Investment laws are premised
income Egyptians which
on economic prospects which
was to be undertaken as a
assume that attracting FDI
joint venture between Abu
is sufficient on its own to
Dhabi-based Arabtec and
accomplish real development
the Ministry of Defense in
Egypt. While the project
was promoted as serving low income citizens, a press release
by Arabtec has shown that it will only cater to middle income
citizens117. The ministry of defense, which had promised to
provide the land for free, had decided that it would sell it

116
CNBC Arabia, “Emirati Al Futtaim plans to invest
EGP 5 bn in Egypt”, 25 November 2014, http://www.cnbcarabia.
com/?p=192117.
117
Isabel Esterman,“Too Big to Fail?”, Mada Masr, 25 November 2014, http://www.madamasr.com/sections/economy/too-big-fail
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to Arabtec, a move which should make prices go about 25%
higher118.
The government seems to reject any attempt to mobilize
domestic savings by imposing progressive taxes on
corporations, despite the recognition that the tax rate to
the gross domestic product (GDP) in Egypt does not exceed
9%119, making it one of the lowest in the world, even when
compared to some low income countries, in which rates are
around 23%. That being said, the government needs to be
reminded of its bitter experience with these investments
over the past few decades which effectively dismantled
national industries. Foreign investors who took over
national companies such as Omar Effendi’ , Al Maragel
Al Bokhareya’ , Nile Cotton Ginning’, Tanta For Flax’,’
Ghazl Shibin’ and Assiut Cement’ have pledged to increase
their production capacity, expand their activities, retain
the land and assets in the same field of activity, maintain
employment, and even hone the workers’ skills for further
training and development. However, what resulted was
a massive reduction in the production and activity of the
privatized enterprises, the sale of their land and assets, as
well as a systematic letting go of the workers, especially
by forcing them into early retirement. A company such
as ‘Omar Effendi’ for example had become mired in debt,
while ‘Al Maragel Al Bokhareya’ ended up dismantling
its production structure and completely changing their
activity from producing mega-boilers to generating steam
for operating power plants and different industries, into
118
Ibid
119
Salwa Al Antary,“On the Issue of Foreign Investments”, Al
Ahram, 14 December 2014, http://tinyurl.com/mm56yth.
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a company that engages in real estate investment120. The
current prospected sale of Bisco Masr, a nationally owned
company that sells biscuits, chocolates, and different types
of sweets to a foreign investor, while being successful,
incurring annual profits that exceed EGP 60 million121 ($
8.39 million), perhaps signals a beginning of a new era of
privatization under current prime minister Mehlab, who
had explicitly stated that there would be no recourse to
privatization122.
Investment laws are premised on economic prospects
which assume that attracting FDI is sufficient on its own
to accomplish real development123. The primary focus has
been on investment directed towards accessing natural
resources mainly petroleum, followed by the construction
sector led by Gulf funding, and then the finance sector
through foreign banks in Egypt. FDI policy making in
Egypt has been to a great extent receptive and dependent,
unable to formulate its own enabling policy, which led
foreign investments in Egypt to be ineffective in terms of
employment and combating poverty. A number of studies
120
Ibid
121
Said Al Shahat, “Bisco – Masr and the return to privatization”, Al Youm7, 17 November 2014, http://tinyurl.com/p8kgcyk
122
Iman Al Khamissi, “Mehlab to Mahala workers:The era of
privatizatino isover, ”Akhbar Al Youm, 5 March 2014, http://akhbarelyom.com/news/newdetails/265073/1/%D9%85%D8%AD%D9%
84%D8%A8-%D9%84%D8%B9%D9%85%D8%A7%D9%84-%D8%A7.
html.
123
Ahmed Al Naggar, «Self – dependence and attracting Arab
and Foreign Investments», Al Ahram Daily, 9 June 2014, http://
www.ahram.org.eg/NewsQ/292475.aspx.
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have determined that the effect of FDI on employment
in Egypt is directly linked to the type of investment. So
for example, in acquisitions and mergers, the investment
will most likely lead to increasing unemployment because
the company decides to lay off workers because of its
technology-dependent nature, or to replace local employees
with foreign ones124.
Foreign investments, which purchase already existing
assets in any given country – as is prevalent in Egypt do not
add economic assets, only financial inflows which may not
be used to purchase new assets, but which are potentially
used to cover the economic and financial deficit through
revenues produced from this activity. In 2012, Egypt
came in first place amongst Arab countries in Merger and
Acquisition deals with the top deal being the acquisition of
100% of Mobinil by France Telecom for communications
with a value of $ 2.96 bn125, deals like these raise question
marks about the value of many types of investments that
occupy the Egyptian investment framework, and their
value-added to employment, technology transfers, the
introduction of new industries and the generation of new
profits, especially in weighing the added-value against all
the concessions the state of Egypt makes, in terms of tax
breaks, subsidies, but also most importantly in terms of

124
Op. Cit. Bayt Al Hekma, Feb 2013, p. 18
125
Federation of Egyptian Chambers of Commerce. «Merger
and Acquisition deals reach significant levels during the second
quarter of 2012 exceeding $ 16bn», 25 September 2012, http://tinyurl.com/osdbtja.

83
ECESR | 2015

Above the State: Multinational Corporations in Egypt
Attracting Foreign Direct Investment

Egypt foregoing its jurisdiction and sovereignty in matters
pertaining to these Multinational gurus.
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C

urrent government official statements on
investment visionsare essentially focused on
making Egypt’s investment environment
attractive enough for foreign investors as a way to provide
employment opportunities and decrease poverty.
While the goals behind the will to attract FDI are very
legitimate, the vision and policies remain incoherent and
continuously fail to respond and address these goals. As
a developing country, Egypt needs investment as a tool
to aid in building its economy, and a large proportion
of this translates into Egypt’s ability to build its national
economy. This in turn would have required policies targeted
at supporting national investors, especially medium-size
investments, and targeted policies to encourage production
and industrialization. Egypt, however, has prematurely
opened its markets to international competition, practically
abandoning its national investors and businesses in favor of
Multinational companies. Furthermore, Egypt continues to
miss chances to make use of multinationals as vehicles for
transferring technology, experience and know-how. While
many countries, including China and Malaysia have set
rules to ensure that technology is being transferred to their
national laborers by multinationals, in Egypt multinational
have no obligation – and certainly no reason – to transfer
knowledge or share technological advances. Finally, with
Egypt’s soaring unemployment, especially amongst its large
youth population, one of the key goals of attracting foreign
investments is to ensure more employment opportunities
for Egyptians, a fact that has not been realized or even
considered by policy-makers in Egypt, as illustrated above.
Policies which envision FDI attraction as the end goal have
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attracted the wrong investors for Egypt, and diverted foreign
investments and multinational corporations into fruitless
paths; paths that would ultimately favor the interests of
foreign capitalists, often sadly at the expense of the interests
of the people.
With such a vision in mind, Egypt has become the biggest
signatory of BITs amongst Arabs even though there is now
strong evidence that BITs are more harmful than useful,
leading many countries, more recently India, to revise their
BITs, especially through renegotiating investor protection
clauses126. This comes while Egypt continues to suffer a
myriad of ISDS cases, costing Egypt millions of dollars each
year – at a time when Egypt is heavily undergoing subsidy
cuts to decrease its budget deficit.
With a strong utilization of international arbitration
mechanisms that hold governments accountable for any
change of circumstances that could potentially alter profits
or affect investments, there is no mechanism present to
hold investors and multinational corporations accountable
for their human rights violations with their different
implications. It is for these reasons that many countries are
now revising clauses in BITs that pertain to settlement of
investment disputes and investor protection. South Africa,
Australia, and many Latin American countries are leading
this revision.127 India has also recently started revising BITs
126
Deepshikha Sikarwar, “New bilateral investment treaties
will help India avoid arbitration”, The Economic Times, 16 December 2014, http://articles.economictimes.indiatimes.com/2014-12-16/
news/57112387_1_investment-treaty-coal-india-tci-cyprus-holdings,
127
Op. cit. Khalil and Zayed, ECESR, 2013.
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ahead of a possible agreement with the United States, which
India has wisely put on hold until the Union Government
reviews all clauses favoring and protecting investors in
BITs.128
This revision, however, must be made hand-in-hand with
a legislative reform within Egypt, as domestic laws continue
to favor foreign investors in a manner that threatens the
sovereignty of the state and the rights of its citizens. The
domestic legislative framework must also ensure a means to
hold investors accountable in times of evident human rights
and tax violations. It is only then that accountability can
be ensured in an era of apparent impunity for MNCs and
foreign investors, to avoid the squandering of public funds
and to better channel these funds to development and much
needed public spending.
As such, the report highlighted cases of MNCs in
Egypt, which were in violation of labor rights, as well as
environmental rights – yet with no accountability. The
report has referred to tax evasion and illicit financial flows
that some of the companies undertake, in order to evade
their tax responsibilities. A dangerous process of base
erosion and profit-shifting is underway; one that requires
from the government of Egypt and its tax authority many
measures, including demanding country-by-country128
Sujay Mehdudia,“Breaking News: Indian Government
puts negotiation on all Bilateral Investment Treaties on HOLD”,
Don’t Trade Our Lives Away, 22 January 2013 https://donttradeourlivesaway.wordpress.com/2013/01/22/breaking-news-indian-government-puts-negotiations-on-all-bilateral-investment-treaties-bits-on-hold/.
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reporting from Multinationals operating in Egypt, to
understand how profits are moving around the globe. But
it also articulates the need to equip tax authorities in Egypt
with the capacity, and most importantly the authority, to
look through financial records, in order to enable them to
track profits and ease the exposure of transfer mispricing
practices in Egypt. The latter procedure, however, might
just be impossible under the clauses of the newest draft of
Egypt’s investment code, which ensures the protection of
the investors’ privacy and the privacy of their records and
information. This report is keen on elaborating the link
between taxation and the realization of human rights, while
ensuring that tax evasion and profit-shifting practices are
human rights violation in their own right.
Finally, this report has attempted to illustrate the linkages
that need to be realized between trade, investment,
taxation and development policies, and that to ensure their
homogeneity and coherence, and that they together serve
the development goals articulated by the state, rather than
different, conflicting goals that undermine development
and the rights of the people.
;
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I - Arbitrition Cases Against Egypt
Case Title

Claimant

Treaty

Investor
State

Year

ARB/14/4

Union Fenosa Gas, S.A.

Egypt-Spain BIT 1992

Spain

2014

Egypt-Germany BIT 2005

Germany

2013

ARB/13/37

ARB/13/29

Cementos La Union S.A and Aridos
Jativa S.L.U

Egypt-Spain BIT 1992

Spain

2013

ARB/13/23

ASA International S.p.A. (Waste
management services)

Egypt-Italy BIT 1989

Italy

2013

Egypt-Joran BIT 1996

Jordan

2013

Egypt-Joran BIT 1996

Jordan

2013

ARB/13/3
ARB/13/4

93

Utsch M.O.V.E.R.S. International
GmbH, Erich Utsch Aktiengesellschaft,
and Mr. Helmut Jungbluth (License plate
supply and manufacturing project)

Ossama Al Sharif
(Liquid Bulk terminal project)
Ossama Al Sharif
(Customs system project)
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ARB/13/5

Ossama Al Sharif
(Port Development project)
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Egypt-Joran BIT 1996

Jordan

2013

USA/
Germany

2012

ARB/12/11

Ampal-American Israel Corporation
and others

Egypt-USA BIT 1982

UNCITRAL

Yosef Maiman and others

Egypt-Poland BIT 1995

Poland

2012

ARB/12/15

Veolia Propreté

Egypt-France BIT 1974

France

2012

ARB/11/32

Indorama InternationalFinance Limited

Egypt-UK BIT 1975

United
Kingdom

2011

ARB/11/16

Hussain Sajwani, Damac Park Avenue
for Real Estate Development S.A.E., and
Damac Gamsha Bay for Development

Egypt-UAE BIT 1997

United
Arab
Emirates

2011

United
Arab
Emirates

2011

Kuwait

2011

United
States of
America

2009

AR/11/7

National Gas S.A.E

Egypt-UAE BIT 1997

ARB/11/6

Bawabet Al Kuwait Holding Co.

Egypt-Kuwait BIT 2001

ARB 09/1

(H&H Enterprises Investments, Inc)

Egypt-USA BIT 1982
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Appendix

II - Law No. 4 of 2012
Amending Certain Provisions of the
Investment Guarantees and Incentives
Law Promulgated by Law No. 8 of 1997
The Official Gazette – Issue 52 (bis E), January 3, 2012
THE SUPREME COUNCIL OF THE ARMED FORCES
Decree-Law No. 4 of 2012
Amending Certain Provisions of the Investment Guarantees and
Incentives Law Promulgated by Law No. 8 of 1997
Chairman of the Supreme Council of the Armed Forces;
Having reviewed the Constitutional Declaration issued on February
13, 2011;
The Constitutional Declaration issued on March 30, 2011;
The Constitutional Declaration issued on September 25, 2011;
The Penal Code Promulgated by Law No. 58 of 1937;
The Criminal Proceedings Code;
The Investment Guarantees and Incentives Law Promulgated by Law
No. 8 of 1997;
Law No. 13 of 2004 Amending Certain Provisions of Investment
Guarantees and Incentives Law;
Upon the approval of the Cabinet of Ministers;
The following Decree-Law has been promulgated:
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Article 1
Two new articles numbered 7 (bis) and 66 (bis) shall be added to
the Investment Guarantees and Incentives Law Promulgated by Law
No. 8 of 1997. The text of the two articles shall be as follows:
Article 7 (bis):
A settlement may be concluded with an investor committing or
partaking in the crimes stipulated in Volume 2, Chapter 4 of the Penal
Code in their capacity or person within the confines of practicing the
activities stipulated in the law herein regardless of the status of the
criminal proceedings before the issuance of a final judgment.
To conclude the settlement, the investor must return all funds,
movables, lands or real estate related to the crime or the their market
value at the time the crime was committed if the return in kind was
impossible. The market value shall be specified by a committee of
experts appointed by a Minister of Justice decree.
If an inconclusive judgment was issued indicting the investor,
the conclusion of the settlement shall require the fulfilment of all
financial penalties received in addition to the above.
The settlement shall be recorded in a report signed by the investor,
or an agent they appoint by a special power of attorney, and an
authority representative. The report shall be ratified by the competent
minister upon the proposal of the Chairman of the General Authority
for Investment (GAFI). The investigation authorities or the
competent court, as the case might be, shall be notified of the ratified
settlement report. The Public Prosecutor shall also be notified to stay
the action of the penalty received.
The conclusion of settlement as postulated above shall result in the
expiration of the criminal proceedings in relation to the investor. This
expiration shall not extend to other defendants in the same incident
and they may not benefit from it.
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Article 66 (bis):
The Cabinet of Ministers shall issue a decree appointing a
committee for the settlement of conflicts arising from contracts
between investors and state authorities. The committee mandate shall
be to consider the conflicts arising between the parties in relation to
such contracts, in an effort to settle such conflicts in a manner that
insures the preservation of public funds and the contracting balance.
If the committee reaches a final friendly settlement with the parties,
such settlement shall be deemed enforceable and binding upon
ratification by the Cabinet of Ministers.
Article 2
All judgments in contradiction of the provisions of the law herein
shall be annulled

.Article 3

This Decree-Law shall be published in the Official Gazette, shall
have the force of law, and shall enter into force on the next day
following its publication.
Issued in Cairo on 9 Safar 1433 AH, (corresponding to 3 January
2012 AD).
Field Marshal Hussein Tantawi
Chairman, the Supreme Council of the Armed Forces
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III - Law No. 32 of 2014
Regulating Certain Procedures for
Challenging State Contracts

Decree of the President of Arab Republic of Egypt
Promulgating Law No. 32 of 2014
Regulating Certain Procedures for Challenging State Contracts
The Interim President
Having reviewed the Amended Constitution promulgated on the eighteenth of January
2014;
The Penal Code;
The Civil Code;
The Criminal Proceedings Code;
The Code on Civil and Commercial Proceedings;
The General Authorities Law promulgated by the Law No. 61 of 1963;
The State Council Law promulgated by the Law No. 47 of 1972;
The Joint Stock Companies, Limited Partnerships by Shares and Limited Liability
Companies Law promulgated by Law No. 159 of 1981;
The Public Sector Affairs Law promulgated by Law No. 203 of 1991;
The Tenders and Auctions Law promulgated by Law of 89 of 1998;
Upon the approval of the Cabinet;
And as reviewed by the State Council,
The following Law has been promulgated:
Article (1)
Without prejudice to the right of adjudication of persons enjoying rights in rem or rights
in personem over the property subject of 98
contracting, challenging the validity of a
contract to which the State or its entities comprising: ministries, agencies, organs having
specific budgets, local administration units, general authorities and public institutions, or

The Tenders and Auctions Law promulgated by Law of 89 of 1998;
Upon the approval of the Cabinet;
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And as reviewed by the State Council,
The following Law has been promulgated:
Article (1)
Without prejudice to the right of adjudication of persons enjoying rights in rem or rights
in personem over the property subject of contracting, challenging the validity of a
contract to which the State or its entities comprising: ministries, agencies, organs having
specific budgets, local administration units, general authorities and public institutions, or
State owned companies or companies in which the State holds shares, and challenging,
for the purpose of cancellation, the decrees or procedures according to which these
contracts have been concluded, as well as real estate allocation decrees shall be
exclusively vested with the parties to the contract, unless a unchallengeable judgment has
been rendered holding one or all parties to the contract liable for any of the crimes

pertaining to public property as stipulated under Chapters Three and Four of the Second
Book of the Penal Code, and provided that the said contract was concluded on the basis
of such crime.
Article (2)
Without prejudice to unchallengeable court judgments, the court shall ex officio render
inadmissible actions or challenges pertaining to the disputes stipulated under Article (1)
of this Law and which were filed by means other than those specified under that Article,
including, actions and challenges filed prior to the date of entry into force of this Law.
Article (3)
This Law shall be published in the Official Gazette and shall enter into force on the next
day following its publication.
Issued at the Presidential Palace on 22 Jumaada al-Akhir 1435 Hijri (22 April 2014).
Adly Mansour
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Amending Articles in Criminal Procedures Code 150/1950
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V - Law 15/2015
Amending sevral corporates and investment laws

103

Appendix

Appendix

104

Appendix

105

Appendix

106

Appendix

107

Appendix

108

Appendix

109

Appendix

110

Appendix

111

Appendix

112

Appendix

113

Appendix

114

Appendix

115

Appendix

116

Appendix

117

Appendix

118

Appendix

119

Appendix

120

Appendix

121

Appendix

122

Appendix

123

Appendix

124

Appendix

125

Appendix

126

Appendix

127

Appendix

128

Appendix

129

Appendix

130

Appendix

VI - Egypt -Jordan BIT (1996)
AGREEMENT
BETWEEN
THE GOVERNMENT OF THE HASHEMITE KINGDOM OF Jordan AND
THE GOVERNMENT OF THE Arab REPUBLIC OF EGYPT
ON THE MUTUAL PROMOTION AND PROTECTION OF INVESTMENTS
The Government of the Hashemite Kingdom of Jordan and the Government of the
Arab Republic of Egypt, hereinafter referred to as "the Contracting parties", desiring
to develop the relations of economic cooperation existing between the two countries
and to create favorable conditions for investors of one Contracting party in the
territory of the other Contracting Party, Recognizing the need to protect investments
of the two Contracting Parties and to stimulate the flow of capital and individual
initiatives in business with view to the economic prosperity of both states.
Have agreed as follows:
Article 1
Definitions
For the purpose of this agreement:
1-

2-

The term "Investment" means every kind of assets and more particularly
though not exclusively:
A

Movable and immovable property rights as well as any other rights in
rem; such as mortgages, lines and pledges and guarantees.

B

Shares, stocks and debentures and other kinds of interests in companies.

C

Titles to money or to any performance having an economic value.

D

Intellectual and industrial property rights, including rights with respect to
copy rights patents, trademarks, trade names, industrial designs, trade
secrets, technological processes, know-how and goodwill;

E

Business concessions conferred by law or by virtue of a contract,
including concessions to search for, develop, extract or exploit natural
resources.
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The term "returns" means amounts yielded by an investment and in particular,
though not exclusively, includes profits, interests, dividends, capital gains,
royalities and fees.

secrets, technological processes, know-how and goodwill;
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Business concessions conferred by law or by virtue of a contract,
including concessions to search for, develop, extract or exploit natural
resources.

2-

The term "returns" means amounts yielded by an investment and in particular,
though not exclusively, includes profits, interests, dividends, capital gains,
royalities and fees.

3-

The term "Investor" means
A

Any physical person holding nationality or permanent residency of
Contracting Party according to the laws of that party;

B

Or any company with legal personally or partnership firms, joint
ventures, organization, association or enterprise established or
incorporated under the laws of a Contracting Party.

4-

The term "territory" means the territories of either of the two Contracting
parties including the economic area in which the Contracting Party solely has
authority including the seabed and what is underneath the ground surface, in
which the Contracting Party has sovereign rights and jurisdiction according to
the international law.

5-

The term "transferable currency" means US' Dollar, Sterling Pound,
Deutschmark (DM), French Franc, Japanese Yen, and any other currency in
common use. For cash payments in international transactions in circulation in
main international exchange markets.

6-

A

The term "investment" refer to in paragraph 1 means exclusively all
investments occur according to the laws, regulations and national
policies of the two Contracting Parties.

B

Any change in the invested funds form with no effect on the investment
classification provided that such change shall not contravene the
approval originally granted (if any) on the invested funds.

Article 2
Promotion and Protection of Investments
1-

Each Contracting Party shall encourage and create favorable conditions for
investments made in its territory by investors of the other Contracting party,
and accepts such investment according to its laws and national policies.
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2-

Investments of investors from any of the two Contracting Parties shall be
treated at all times with fair equitable treatment and enjoy complete and
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Any change in the invested funds form with no effect on the investment
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classification provided that such change shall not contravene the
approval originally granted (if any) on the invested funds.

Article 2
Promotion and Protection of Investments
1-

Each Contracting Party shall encourage and create favorable conditions for
investments made in its territory by investors of the other Contracting party,
and accepts such investment according to its laws and national policies.

2-

Investments of investors from any of the two Contracting Parties shall be
treated at all times with fair equitable treatment and enjoy complete and
adequate protection and security in the territory of the other Contracting Party.

Article 3
1.

Each Contracting Party shall accord to the investments made in its territory by
investors of the other Contracting Party a treatment not less favorable that
which its accords in like situation to investments of investors of any third
State.

2.

Investors of one Contracting Party whose investments made in the territory of
the other Contracting Party suffered losses owing to a war or other armed
conflict, revolution a state of national emergency, revolt, insurrection,
disturbances or other similar events, shall be accorded by the latter Contracting
Party, as regard the measures taken to cover the losses a treatment not less
favorable than that it accords to its investors or the investors of any third state
whichever is more favorable. The amounts resulting shall be freely
transferable.

3.

The provisions of this agreement relating to the granting of the most favored
nation treatment, shall not be construed so as to oblige one Contracting Party
to extend to the investors or the other Contracting Party the advantages
resulting from any economic or custom union currently exists or to be
established in future, a free trade zone or regional economic organization, to
which either of the Contracting party is or may become a Party. And that
treatment shall not relate to any advantage granted by any of the two
Contracting Parties to investors from third State according to a double taxation
agreement or other agreements on reciprocal basis concerning taxation maters.

Article 4
Expropriation
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Any Contracting Party is not allowed to take expropriation or nationalization
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agreement or other agreements on reciprocal basis concerning taxation maters.
Article 4
Expropriation
Any Contracting Party is not allowed to take expropriation or nationalization
measures against the investments of any investor from the other Contracting
party, unless the following conditions are fulfilled:
1-

The measures are adopted for legal purpose and in accordance with due
process of law.

2-

The measures are not discriminatory.

3-

These measures shall be accompanied with allocations for prompt and
effective payment of compensation provided that the compensation shall be
equal to the value of the investment prevailing in the market at the time of
expropriation decision announcement and the compensation shall be
transferable in freely convertible currency with the Contracting Party, and in
the event that payment of compensation is delayed the investor shall receive
interest at a reasonable commercial rate or according to an agreement between
the Parties or according to that provisions of the law.

Article 5
Free Transfer
1-

Each Contracting party shall allow in accordance with its laws, regulations and
national policies without undue delay the free transfer in any freely convertible
currency:
A

Net profits, dividends, returns, technical assistance, technical fees and
interest and other current income resulted form the investments of the
investors of the other Contracting Party.

B

The proceeds accruing from total or partial sale or liquidation of an
investment of the investors of the other Contracting Party.

C

Funds allocated for settlement of debts and loans provided by investors
of one Contracting Party to the investors of the other Contracting Party
of what the two parties consider investment.

D
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of what the two parties consider investment.
D

Income and earnings of employees of either Contracting Party allowed
working in connection of investment in the territory of the other
Contracting Party.

2-

The rates of exchange applied on transfers mentioned in paragraph (1) of this
article are the same rates of exchange in force at the date of the transfer and in
accordance with the rates of exchange in the host state.

3-

The Contracting Party which the investment are invested in its territories
undertakes to accord the transfers mentioned in paragraph (1) of this article a
treatment not less favorable than that which it accords to investors of any third
party.

Article 6
Settlement of Dispute between the Investor and the Host State
1-

Each Contracting Party accepts to present each dispute of legal character arise
between him and any of the other Contracting party nationals concerning
investments exists in his territory to the International Center for Settlement of
Investment Disputes, in order to settle it through conciliation and arbitration
according to procedure. Provided for in the convention on the settlement of
investment disputes between states and nationals of other states, opened for
signature at Washington on 18 March 1965.

2-

The nationals of any Contracting Party may present to the local judicial
authorities of the other Contracting Party; the host of the investment, any
dispute with legal character arise between themselves and the other
Contracting Party concerning the investment that exists on the territory of that
Contracting Party.

3-

If a national of any of the two Contracting Parties chose to file a case with any
of the two bodies mentioned in paragraphs 1 and 2 of this article it will be
impossible for him to file the same with another body.

Article 7
1-

Disputes as to interpretation or application of provisions of this agreement
shall be settled by means of negotiations.

2-

If such a dispute cannot thus be settled in accordance with item (1) above
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within six months after the commencement of the negotiations, it shall, upon
the request of either Contracting Party, be submitted to a special arbitral
tribunal.
3-

The arbitral tribunal formed in particular in a manner that each Contracting
Party shall appoint one arbitrator and these two arbitrators shall nominate a
chairman who shall be a national of a third state. The two arbitrators to be
appointed within 5 months maximum from the date of receiving the arbitration
notification.

4-

If within any of the periods specified the necessary appointments of the arbitral
tribunal members have not been made, either Contracting Party may invite the
president of the International Court of Justice to make any necessary
appointments, unless he is a national of either Contracting Party or if he is
otherwise prevented from discharging this function, the Vice-president of the
International Court of Justice shall be invited to make the necessary
appointments, if he is not a national of either Contracting Party.

5-

The arbitral tribunal shall reach its decisions on the basis of law respect and the
provisions of this Agreement and of other Agreements as well as on the
general principles and rules of International Law.

6-

The arbitral tribunal shall determine its own procedures and its decisions shall
be reached by majority of votes, and such decisions shall be final and binding.

7-

Each Contracting Party shall bear the cost of the arbitrator it has appointed and
of its representation. The cost of the Chairman and the remaining costs shall be
borne equally by the Contracting Parties.

Article 8
Transfer of Rights
Where one Contracting Party has granted any financial security for any of his
investors in respect of an investment, then, the other Contracting party without
prejudice to the rights of the first Contracting party mentioned in article (6),
shall recognize the transfer of any rights or ownership of the first Contracting
Party and for the first Contracting Party to substitute national or company in
the right or the ownership.
Article 9
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Article 9
Application scope on Investments

This Agreement apply to investments invested or to be invested by investors
from either Contracting party in the territory of the other Contracting party
according to its legislations, laws and regulations prior to the effective date of
this Agreement shall have no effect on disputes occurred prior to the date of its
entry into force.

Article 10
1-

This Agreement shall enter into force thirty days after the receipt of the later of
notifications showing the completion of both parties the constitutional
requirements required for the entry into force of this Agreement.

2.

This agreement shall remain in force for ten years and shall be extended tacitly
for further similar period unless terminated according to paragraph three of this
article.

3.

Each Contracting Party has the right to terminate this agreement at the end of
its duration or at any time after the expiry of the initial ten years period by a
written notice served to the other Contracting party one year prior to the
intended termination date.

4.

Concerning the investment established or obtained prior to the termination date
of this agreement, all other articles of this agreement shall remain effective for
ten years from the termination date.

In witness whereof the under signed, being duly authorized thereto by their respective
Governments have signed this convention.
Done in two originals in Arabic, both texts being equally authentic, in Amman on 8th
of May 1996.
For the Government of
The Arab Republic of Egypt.
Dr. Nawal Abdel Muneim Al-Tatawi
Minister of Economy and International
Cooperation

For the Government of
The Hashemite Kingdom of Jordan
Eng. Ali Abu Al-Raghib
Minster of Industry an Trade
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As the international investment framework compromises accountability for multinational corporations, the legal framework in Egypt is actively shrinking the state role in regulating
these enterprises, while challenging the very sovereignty and jurisdiction of the Egyptian court system to investigate allegations
of violations committed by MNCs. In the meantime, Egypt remains one of the most vulnerable countries in the world to claims
filed through international investment arbitration panels, by
virtue of the imbalanced Bilateral Investment Treaties (BITs)
that Egypt signs on to, which favor the interests of foreign investors at the expense of state sovereignty and public interest. This
paper presents several case studies of violations committed by
MNCs operating in Egypt that continue to be granted immunity.
Through shedding light on these violations, and on the paradoxical impunity that the state of Egypt continues to offer them, the
report will attempt to make the link between human rights, and
development on one hand, and investment and taxation policies
on the other hand, raising questions about the coherence of Egyptian policy-making and recommending necessary reforms.

